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Message

| am pleased to extend my heartfelt greetings as we present before you, a meticulous endeavour towards building awareness
and comprehension of the administration of justice in relation to disability rights in our country.

This booklet titled ‘Pathways to Access: Courts on Disability Rights’, is a compilation of judicial insights delivered by the Hon’ble
Supreme Court and the various High Courts of India. It not only reflects the evolution of our nation’s legal landscape concerning
disability rights but is a crucial step in aid of the necessary dissemination of knowledge, awareness and understanding on the rights
of persons with disabilities in India.

It is etched with the broader resolve of the Government to create an enabling environment, striving for equal opportunities for
persons with disabilities along with respect for their dignity, autonomy and capabilities. One can say that our mission, to empower
persons with disabilities through comprehensive Acts, Institutions, Organizations and Schemes, is woven into the fabric of this
compilation.

May this compilation ignite conversations and inspire actions that further the cause of inclusion and empowerment. Together,
let us continue our journey towards a society where the voices and rights of persons with disabilities are equally heard and respected.

_OS Zor—

Dr. Virendra Kumar
Minister for Social Justice and Empowerment
Government of India.



| am delighted to extend my warm greetings as we bring out the booklet-Pathways to Access: Courts on Disability Rights’ as part of a
significant endeavour aimed at fostering awareness and understanding of the administration of justice concerning disability issues within our
nation.

This compilation stands as a repository of legal insights emanating from the Hon’ble Supreme Court of India and the various High Courts.
Beyond its legal significance, this compilation reflects the dynamic evolution of our nation's legal landscape in matters pertaining to disability
rights. It serves as a vital tool in disseminating essential knowledge, fostering awareness, and enhancing the comprehension of the rights of
persons with disabilities in India.

The creation of this compilation is intricately woven into the broader vision of our Government, which ardently aspires to cultivate an
inclusive environment. Our collective aim is to champion equal opportunities for all individuals with disabilities, while fostering an atmosphere that
upholds their dignity, autonomy, and capabilities. In many ways, this compilation epitomises our commitment to empower individuals with
disabilities through comprehensive legislations, institutions, organisations, and schemes.

It is my sincere hope that this compilation serves as a catalyst for meaningful dialogue motivating tangible actions that advance the cause
of inclusion and empowerment. Let us collectively stride towards a society where the voices and rights of individuals with disabilities are not only
acknowledged but celebrated and safeguarded.

/ngrma 7 oa;‘vlj;

Su Pratima Bhoumik
Minister of State for Social Justice and Empowerment
Government of India.



Message

| feel immense satisfaction to introduce the publication of "Pathways to Access: Courts on Disability Rights." This booklet of important
judgements stands as a testament to the Government of India’s relentless commitment towards fostering a more inclusive and just society.

This booklet is a result of thorough and dedicated efforts to collate and present a comprehensive overview of numerous judgments
emanating from the Supreme Court of India and the various High Courts. These judgments are not mere words on paper; they are the
cornerstones of justice, speaking volumes about the evolution of rights for persons with disabilities. This meticulously crafted booklet is the
culmination of a comprehensive effort that underscores the commitment of ‘leaving no one behind’. It represents a wealth of legal wisdom,
meticulously curated to illuminate the landscape of disability rights in India.

It is etched with the broader resolve of the Government to create an enabling environment, striving for equal opportunities for persons
with disabilities along with respect for their dignity, autonomy, and capabilities. One can say that our Mission, to empower persons with disabilities
through comprehensive Acts, Institutions, Organizations, and Schemes, is woven into the fabric of this compilation.

This compilation is a tribute to the collective efforts of the legal fraternity, scholars, and advocates who have relentlessly strived to further
the cause of inclusion and empowerment. It is our fervent hope that this booklet will serve as a cornerstone for understanding, advocating, and
championing the rights of persons with disabilities.

I would like to extend my appreciation to Vidhi Centre for Legal Policy whose dedicated involvement and commitment to preparation of
this booklet has been pivotal in curating and structuring this booklet. | would also like to thank Mission Accessibility for making the soft-copy of
this booklet accessible for persons with disabilities.

May this invaluable resource inspire us all to continue our unwavering pursuit of a more just, equitable, and inclusive society.

JRp—

Rajesh Aggarwal
Secretary

Department of Empowerment of Persons with Disabilities
Ministry of Social Justice and Empowerment
Government of India.



Message

It is with great enthusiasm that we present to you ‘Pathways to Access: Courts on Disability Rights’. This compilation of judgement

summaries is meant to facilitate an easier grasp and awareness of the jurisprudential development of disability rights in our country. It resonates
with the unyielding commitment of the Department of Empowerment of Persons with Disabilities to foster awareness and inclusivity, as we hope
to disseminate the knowledge necessary to uphold the rights of persons with disabilities. It is hoped that such awareness will, in turn, guide
individuals in harmonising their behaviours towards promoting respect, equality, autonomy and inclusivity of persons with disabilities.

As we present this resource, we extend our heartfelt gratitude to all who have contributed to its creation. Crafting this compilation has
been a labour of commitment towards rendering the administration of justice, and the upholding of disability rights, visible and comprehensible.

It is our sincere hope that ‘Pathways to Access’ will contribute to discourse, drive advocacy, and inspire collaborative actions toward a
more inclusive society. Let us continue working together to create a world where every individual's rights are upheld, and their potential is

celebrated.

Rajesh Yadav
Joint Secretary

Department of Empowerment of Persons with Disabilities
Ministry of Social Justice and Empowerment
Government of India.



Framework and Approach- Supreme Court

This booklet captures and encapsulates the existing position of law on rights of persons with disabilities in India. This is done through
collation of summaries of notable judgements delivered by the Supreme Court of India with respect to the primary legislation on the subject,
the Rights of Persons with Disabilities Act, 2016. The extant legislation being fairly recent, progressive judgements of its predecessor,
Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995 have also been included. Care has
been taken to ensure that the booklet contains only those rights and duties enunciated by the Court which continue to hold and are
considered to be good law, in application in the country. The judgements included herein are in the public domain and can be accessed on
the website of the Supreme Court of India by inputting case details like names of respective parties, as provided within the booklet. It has
been prepared in plain English with due care to ensure that the essence of the Court’s observations has not been compromised. It has been
prepared as such to serve as a primer for the public at large, particularly persons with disabilities in understanding the law, the rights and

duties pertaining to them for their respective personal or professional requirements.



Framework and Approach- High Courts

Besides compilation of the notable judgements delivered by various High Courts in India pertaining to the rights of persons with
disabilities, this booklet also compiles notable judgements pronounced by various High Courts in the country pertaining to the rights
of persons with disabilities. For the reasons set out above, the judgements included in the booklet are centred on the law as
enunciated by the High Courts, pertaining to the Rights of Persons with Disabilities Act, 2016 and progressive judgements under its
predecessor, Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995. The judgements
delivered by the various High Courts were evaluated against the following three criteria:
a. The observations by the particular High Court in the judgement pertain to a subject matter which has not previously been dealt
with by the Supreme Court and the particular judgement settles the position of law.
b. The judgement is one where the High Court clarifies the finer details or builds upon a judgement by the Supreme Court, thereby
supplementing it and aiding its implementation.
c. The judgement is one where the High Court applies a Supreme Court judgement in a context different from the context in
which the Supreme Court delivered the judgement.
Only those judgements which meet any one or more of the aforesaid criteria have been included in the booklet. Care has been taken
to ensure that the booklet contains only those rights and duties enunciated by the High Courts which continue to hold and are
considered to be good law, in application in the respective jurisdictions in which they have been delivered. The judgements included
herein are available in the public domain and can be accessed on the respective websites of the various High Courts by inputting
case details like names of respective parties, as provided within the booklet. It has been prepared in plain English with due care to
ensure that the essence of the Courts’ observations has not been compromised. It has been prepared as such to serve as a primer
for the public at large, particularly persons with disabilities in understanding the law, the rights and duties pertaining to them for their

respective personal or professional requirements.

Pathways to Access: Courts on Disability Rights
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Abbreviations

e CAT: Central Administrative Tribunal

e HC: High Court

e MH Act, 2017: Mental Healthcare Act, 2017

e MH Act, 1987: Mental Health Act, 1987

o National Trust Act, 1999: National Trust for Welfare of Persons with Autism, Cerebral Palsy, Mental Retardation and
Multiple Disabilities Act, 1999

o PwD Act, 1995: Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995

« RPwD Act, 2016 : Rights of Persons with Disabilities Act, 2016

e SC: Supreme Court

« UNCRPD: United Nations Convention on the Rights of Persons with Disabilities



Compilation of summaries of judgements delivered by Supreme Court of India

The case was based upon the “incomprehensibility
of an impugned judgement”. The SC was met with
an immaculate task to decipher and analyse the
impugned judgement and provide a conclusive
judgement. While emphasising upon the
intelligibility, clarity and comprehensiveness of
judgement, SC also talked about the importance of
accessibility of judgements for persons with
disability.

courts and tribunals.

S. |Year/ |Relevantlegal | Summary of Judgment
No. | Bench | provisions Right Tags
Size
2022, NA State Bank of India & Anr. v Ajay Kumar Sood, e Right to access |Legal Accessibility
Division 2022 SCC OnLine SC 1067: judgements
Bench delivered by the

Pathways to Access: Courts on Disability Rights
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The court held that it is crucial to ensure accessibility
in judgments and orders for individuals with
disabilities, particularly those with visual impairments
who rely on screen readers. To achieve this, judicial
institutions should refrain from using improperly
placed watermarks that hinder access. Additionally,
courts and tribunals should upload accessible
versions of judgments and orders, digitally signed,
rather than scanned copies of printed documents.
The court condemned the practice of printing and
scanning as time-consuming and pointless, arguing
that it creates barriers for a wide range of citizens.
Thus, the court emphasised the need to eradicate

this practice from the litigation process.

+-+ https://www.staffnews.in ¢-¢
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2021,
3 Judge
Bench

RPwD Act,
2016: Section
2,3,10,16, 17,
81

Rajneesh Kumar Pandey & Ors. v Union of India
& Ors., 2021 SCC OnLine SC 1005:

The issue in the present was the determination of
the appropriate pupil-teacher ratio to be maintained
by schools admitting children with special needs
(CwSN).

SC in this judgement directed changes to the
schedule to the Right of Children to Free and
Compulsory Education Act, 2009,concerning the
education of CwSN. The Central Government to
establish a specific ratio of special teachers or
rehabilitation professionals per student in all schools
that admit CwSN. As an interim solution, the Court
defined the ratios for different disabilities, such as
8:1 for cerebral palsy, 5:1 for intellectual disability,
autism spectrum disorder, and specific learning
disabilities, and 2:1 for deaf-blindness or a
combination of these disabilities. The Court also

outlined a roadmap for integrating special educators

Right to meaningful
and effective
education and
training to children

with special needs.

Education,
Reasonable

accommodation.

Pathways to Access: Courts on Disability Rights

11

-+ https://www.staffnews.in ¢-¢




Compilation of summaries of judgements delivered by Supreme Court of India

into schools that accommodate CwSN. The roadmap
includes the creation of permanent positions, a time-
bound appointment process, and training and
awareness programs for all teachers regarding the
additional requirements of CwSN. Furthermore, the
Court directed the State Commissioners of Persons
with Disabilities to monitor compliance with the

Court's roadmap throughout the country.

-+ https://www.staffnews.in ¢-¢
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2021,
Division

Bench

PwD

Act,

1995: Section

32,
47.

33,

and

State of Kerala & Ors. v. Leesamma Joseph,
(2021) 9 SCC 208:

The issue before the SC was whether persons with

disabilities were entitled to reservation in promotion.
The Court interpreted the provisions of the PwD Act,
1995 and RPwD Act, 2016 while deciding the issue.

The Court held that persons with disabilities are
entitled to reservation in promotion under the
scheme of the PwD Act, 1995. The Court further
noted that while it is easier to enact legislation,
changing the societal mindset to give effect to the
good intentions of the legislation in the true sense is
a difficult task. The intention of the PwD Act, 1995
and RPwD Act, 2016 is to ensure that persons with
disabilities are provided with equal opportunity, and
such an opportunity can be provided only by
affirmative action like granting them reservation in
promotion. Section 20(2) of the RPwD Act, 2016

mandates every government establishment to

Right to reservation

in promotion.

Reasonable

accommodation.

Pathways to Access: Courts on Disability Rights
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provide “reasonable accommodation” and a
conducive environment for disabled people. The
Court concluded that persons with disabilities are
entitled to reservations in promotion. The Court also
directed the Union Government to formulate
executive instructions for reservations in promotion,
as provided under Section 34 of the RPwD Act,
2016. The same had not been done till then but was

done pursuant to the Court’s directions.

+-+ https://www.staffnews.in ¢-¢
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2021,
3 Judge

Bench

RPwD Act,
2016, Section
20(4), 47,102

Ravinder Kumar Dhariwal & Anr. v. Union of
India & Ors., 2021 SCC OnLine SC 1293:

Appellant was employed in the Central Reserve
Police Force (CRPF). He was diagnosed with and
undergoing treatment for obsessive-compulsive
disorder. CRPF initiated disciplinary proceedings
against the petitioner on grounds of misconduct.
The appellant claimed that he had mental iliness to
avoid penalties for misconduct. The respondents
argued that the Mental Healthcare Act was
inapplicable since it was enacted in 2017 whereas
the misconduct was committed by the Appellant
between 2010 and 2014.

The Court ruled that the right of the Government to
exempt establishments to not discriminate

against persons with disabilities under Section 3(3)
of the RPwD Act, 2016 is not absolute and is subject

to a proportionality analysis.

The rights to
reasonable
accommodation,
being a facet of the
right of persons with
disabilities to non-
discrimination is
available even under
the PwD Act, 1995.

Indirect
Discrimination,
Employment, Mental
Healthcare Act, 2017,
Mental lliness,
Reasonable

Accommodation.

Pathways to Access: Courts on Disability Rights
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It further observed that on account of his mental
disability the employee was more vulnerable to
engage in such behaviour which may be classified
as misconduct. Therefore, subjecting him to
disciplinary proceedings on this ground without
taking the same into consideration would amount to
indirect discrimination. The Court observed that the
facets of non-discrimination that guide the PwD Act,
1995 are not restricted in their applicability to
Section 47 of the PwD Act, 1995. It further held that
while Section 47 is considerably narrower than
Section 20(4) of the RPwD Act 2016, nonetheless,
the overarching principle of substantive equality
mandated the Government to provide reasonable
accommodation to persons affected by any kind of
disability, even under the PwD Act, 1995, especially
when the disability was acquired during the course
of the employment. The Government was
additionally obligated to shift such an employee who
acquired a disability to a suitable position with the

same pay scale and benefits. Accordingly, SC

+-+ https://www.staffnews.in ¢-¢
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directed CRPF to reassign the petitioner to an

equivalent post with the same pay and benefits.

Pathways to Access: Courts on Disability Rights
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2021,
Division

Bench

RPwD Act,
2016: Section
2(r), 2(s),
2(m), 2 (y),
3, 17(i), 18,
31, 32, 33,
34,35, 36 and
37.

Avni Prakash v. National Testing Agency & Ors.,
2021 SCC OnLine SC 1112:

The Appellant was affected by writer's cramp, a
disorder that prevents an individual from writing in a
consistent and coherent fashion. As per the
Guidelines for Conducting Written Examination for
Persons with Benchmark Disabilities issued by the
Union Ministry of Social Justice and Empowerment,
Government of India, candidates such as the
appellant are entitled to at least one hour of
compensatory time for a 3-hour exam. The Appellant
appeared for the National Eligibility-Cum-Entrance
Test [NEET] for admission to a medical college at
the undergraduate level. In this case, despite being
entitled to a compensatory additional hour for
attempting the examination as per the prescribed
guidelines, Prakash was denied reasonable
accommodation and her paper was confiscated

after only three hours.

Compensatory time
is part of the right to
reasonable
accommodation.
Mandate to remedy

injustice meted out to

persons with
disabilities on
account of
appropriate

sensitivity training.

Compensatory time,
Education,
Examination,
Higher education,
Medical

Education, NEET,
Reasonable
Accommodation,
Writer’s Cramp,
Physical Disability,
Rights of Persons

with Disabilities Act,
2016

+-+ https://www.staffnews.in ¢-¢
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The Bombay High Court denied relief to the
Appellant on the ground that she was not entitled to
an additional hour of compensatory time because of
a failure to obtain the prescribed disability certificate.
It was the Appellant’s case that the prescribed
disability certificate had to be furnished at the stage

of admission rather than examination.

The SC accepted the Appellant’s argument. It
observed that disturbance in ranks of examination
results cannot be the reason for denying a person
with disability a remedy. It further held that the exam
centre’s failure to provide Appellant compensatory
time was attributable to inadequate knowledge at the
designated centre. The Court directed the National
Testing Agency to formulate and report an
appropriate remedy to rectify the injustice to the
Appellant. It further directed personnel training for
concerned officials for adequate implementation of
the provisions made for PwD and

securing reasonable accommodation.

Pathways to Access: Courts on Disability Rights
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2021,
Division

Bench

RPwD Act,
2016: Section
2(c), 2(h), 2(r),
2(s),  2(zc),
2(y), 3, 17, 20,
35, 44, 56,57.

PwD Act,
1995: Section
2(c), 2(i), 2(r),
2(s), 2(t), 31

Vikash Kumar v. Union Public Service
Commission & Ors., (2021) 5 SCC 370:

The Appellant, who had dysgraphia, requested a
scribe for the 2018 UPSC Civil Service Examination.
However, UPSC denied the request based on the
exam rules that allowed a scribe only for blind
candidates or those with certain disabilities. The
Appellant approached the Central Administrative
Tribunal, which initially directed UPSC to provide a
scribe, but later dismissed the request as the
Appellant lacked a disability certificate and hadn't
made previous requests for a scribe. The Appellant
then challenged the Tribunal's decision and the
exam rules in the Delhi High Court. The High court
declined to interfere with the Tribunal’s order, citing
that the Appellant’s failure to qualify the Preliminary

Examination rendered the relief sought otiose.

This order of the High Court was challenged before
SC. The Appellant contended that the 2018 Civil

Persons with non-
benchmark
disabilities have a
right to avail a scribe
to appear in any
exam conducted by
the Government.
Denying a
reasonable
accommodation
constitutes
discrimination
against persons with
disabilities,
irrespective of the
the

person’s disability.

extent of

Civil

Examination,

Services

Discrimination,
Dysgraphia,
Employment,
Examination,
Reasonable
Accommodation,
Rights of
with Disabilities Act,
2016, Scribe, Writer’s

cramp.

Persons

+-+ https://www.staffnews.in ¢-¢
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Services Examination Rules violated Section 20 of
the Rights of Persons with Disabilities Act, 2016,
which mandates reasonable accommodation for
persons with disabilities regardless of having a
benchmark disability. He argued that the Act
distinguishes between "persons with disability" and
"persons with benchmark disabilities" for reservation
purposes, but not for reasonable accommodation.
UPSC argued that the Appellant's request for a
scribe should be based on the rules for the 2018
Civil Services Examination, not Section 20 of the
Rights of Persons with Disabilities Act, 2016. They
contended that the Appellant's condition, Writer's
Cramp, was not listed as a specified disability, and
the use of a scribe was being misused, therefore
threatening the integrity of the exam.

Union of India argued that the Appellant's condition,
writer's cramp, was not recognized as a disability
according to the guidelines and the Rights of
Persons with Disabilities Act, 2016, making the

guidelines inapplicable. They also expressed

Pathways to Access: Courts on Disability Rights
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concern that granting scribe facility to candidates
with less than a 40% disability could lead to misuse

and compromise fair competition.

The court held that the definition of 'persons with
disabilities' should not be limited by quantification.
Providing reasonable accommodation to persons
with disabilities is a positive obligation of the state,
as it ensures equal participation in society. Misuse of
the scribe facility should be addressed separately,
and the Appellant was entitled to use a scribe in the
Civil Services Examination and other government

competitive exams.

+-+ https://www.staffnews.in ¢-¢
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2020,
1 judge

Bench

RPwD Act,
2016:

Section NA.
PwD Act,

1995: Section
NA.

Patan Jamal Vali v. State of Andhra Pradesh,
2021 SCC OnLine SC 343:

The case was about the rape of a girl with visual
impairment belonging to a Scheduled Caste. The SC
affirmed the conviction of the appellant for rape of
the girl with visual impairment. The court discussed
that it is imperative to take into account the

intersectionality while determining the case.

The court emphasised that threats against women
with disabilities in India are not uncommon and can
lead to feelings of powerlessness. However, the
court clarified that by this they did not mean to
subscribe to the stereotype that persons with
disabilities are weak and helpless, rather aim to
highlight the increased vulnerability in such cases,
and cited reports such as the 2018 report by Human
Rights Watch. The court also gave certain guidelines
including the need for Awareness-raising

campaigns, in accessible formats, to inform women

Testimony of a
witness with

disability cannot be

considered
inferior to that of
their able-bodied

counterparts only on
account of the

disability.

Crimes against
Women, Caste-based
Violence,
Intersectionality,
Gender Evidence,
Testimony of Person

with Disability.
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and girls with disabilities, about their rights when
they are at the receiving end of any form of sexual
abuse. Moreover, it was held that testimony of a
prosecutrix with a disability, or of a disabled witness
for that matter cannot be considered weak or inferior
and must be given due credence, at an equal footing

as that of their able-bodied counterparts.

+-+ https://www.staffnews.in ¢-¢
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8. | 2020, PwD Act, | Siddaraju v. State of Karnataka & Ors., (2020) 19 o Persons with | Employment,
3 Judge | 1995: Section | SCC 572: disabilities have a | Reservation,
Bench | 2(i), 2(t), 32, right to reservation in | Promotion.

33. In this case, the SC was seized with a reference to promotions as well
consider the issue of whether persons with once the post was
disabilities as defined in Persons with Disabilities created for persons
(Equal Opportunities, Protection of Rights and Full with disabilities.

Participation) Act, 1995, can be granted reservation

in promotion.

The respondents argued that the prohibition on
reservation in promotions, as established in /ndra
Sawhney & Others v. Union of India & Others,
(1992) Supp. 3 SCC 215, applies to both Article
16(4) and 16(1) of the Indian Constitution. They
contended that while persons with disabilities may
require preferential treatment, reservation in

promotions cannot be provided for them.

The SC in this case affirmed its earlier view

rendered in Rajeev Kumar Gupta v. Union of India. It

Pathways to Access: Courts on Disability Rights
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was held that the statutory benefit of 3% must be
granted to persons with disabilities because once a
seat has been identified under Section 33 of the
PwD Act, 1995, it must be filled only by persons with
disabilities. If a seat has been reserved under
Section 33, then it establishes that the duties
expected from a person holding that seat can be

fulfilled by persons with disabilities.

+-+ https://www.staffnews.in ¢-¢
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9. [2019, RPwD Act, | Vidhi Himmat Katariya & Ors. v. State of Gujarat | N.A Education,
3 judge | 2016: Section | & Ors., (2019) SCC OnLine SC 1318: Examination,
Bench |32 Higher Education,
The Petitioners in this case were students who were Medical
appearing for the NEET Exam for admission to education, NEET,
MBBS Courses across the country. They sought to Reservation, Physical
be considered persons with disabilities eligible to disability.

claim reservation under the PwD Category. The
regulations of Graduate Medical Education in MCI
were amended in 2019 and according to its
appendix “H”, persons with locomotor disability of
less than 40% are eligible to pursue MBBS course
but are not eligible to be granted the benefit of
reservation under PwD category. Therefore, the
medical board denied admission to Petitioners under
persons with disabilities category by stating that they
are not eligible for reservation under this category
under the amended Regulations. Petitioners
appealed to the Appellate Medical Board, which
upheld the previous decision. Therefore, the

petitioners approached the SC under Article 32 for

Pathways to Access: Courts on Disability Rights
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relief. The Court ruled in favour of the state and
declined to grant admission to the petitioners by
stating that it would not be justified to overrule the
opinion formed by the medical experts of rejecting
the admission under PwD category as they lack
expertise and found no merit in petitioner’ contention

about arbitrary application of Regulations.

+-+ https://www.staffnews.in ¢-¢
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10.

2019,
Division

Bench

RPwD Act,
2016: Section
2(r), 2(zc), and
32.

Purswani Ashutosh (Minor) through Dr.Kamlesh
Virumal Purswani v. Union of India, (2019) 14
SCC 422:

The Petitioner, who appeared for the NEET UG
Examination for the 2018-19 session was denied
benefit of reservation for persons with disabilities,
despite having low vision impairment and being
eligible for 5% reservation for specific benchmark
disability under the RPwD Act, 2016 and MCl's
Medical Education Regulation 4(3). An MCI expert
committee determined that individuals with a visual
impairment below 40% would not be admitted to the
MBBS course. Aggrieved by this he approached the
Court.

Section 32 of the RPwD Act, 2016 provides for
reservation only in higher educational institutions,
within the definition of which technical education

institutions do not fall.

Right to be

considered for
admission to
educational

institutions and

related benefits.
Persons with
specified benchmark
disability with

vision are eligible to

low

secure admission to
reserved seats for an
MBBS.

Higher Education,
Education,
Reservation, Medical

Education, NEET.

Technical
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Higher education is a general term; it includes all
kinds of higher education institutions such as
technical education, etc. But the term technical
education is a specific term which refers to

institutions which impart technical education.

The court, rejecting the opinion of the committee,
held that its opinion cannot be allowed to override a
statutory provision (Medical Regulations) mandating
medical institutions to provide 5% reservation to
persons with disabilities. It held that the RPwD Act,
2016 as well as Medical Regulations by MCI were
binding on the institution and thus no expert
committee’s opinion could be given primacy over the
same. Thus, it held that the petitioner cannot be
denied admission if he qualifies as per his merit in

the category of persons with disabilities.

+-+ https://www.staffnews.in ¢-¢
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11.

2018,
Division

Bench

RPwD Act,
2016: Section
16(ii), 25(1)(b),
and 40.

PwD Act,
1995: Section
39.

Disabled Rights Group & Anr. v. Union of India &
Ors., (2018) 2 SCC 397:

A writ petition was filed by the Disabled Rights
Group (DRG), a non-profit organisation working for
the rights of persons with disabilities. Three issues
were raised by the Petitioners which pertained to
education of persons with disabilities. The first
contention of the Petitioners was reservation not
being provided despite the requirement of
reservation of 3% seats in educational institutions
under Section 39 of the PwD Act, 1995(now 5%
reservation under Section 32, RPwD Act, 2016). The
Petitioners further contended that despite there
being a legal obligation under Section 16(ii), 25(1)(b)
and Section 40 of RPwD Act, 2016 to secure access
to persons with orthopaedic disability in educational
institutions, the provisions were not being
implemented. The third contention was for

pedagogical changes-adequate provisions and

Government-aided
higher  educational
institutions must
reserve 5% seats for
PwDs.

Higher education,
Reasonable
accommodation,

Reservation
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facilities for teaching persons with disability

depending on their special needs.

The court ruled that institutions obligated to provide
3% reservation for persons with disabilities must
comply and report the list to the relevant authorities.
Non-compliant institutions may face legal
consequences under RPwD Act, 2016. The court
further held that denying proper educational facilities
to differently-abled individuals amounts to
discrimination. It endorsed a right-based and
inclusive approach, promoting the participation of all
groups for inclusive development. The UGC was
instructed to review the set of suggestions in form of
guidelines submitted by the Petitioners to make
infrastructure and pedagogy adequate and submit
an action-taken report. The court mandated higher
educational institutions covered by Section 32 of the
RPwD Act, 2016 to adhere to its provisions when

admitting students annually.
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12. | 2017, RPwD Act,
Division | 2016: Section
Bench | NA.

PwD Act,
1995: Section
NA.

Pranay Kumar Podder v. State of Tripura, (2017)
13 SCC 351:

The Appellants in this case were candidates who
were denied admission to MBBS course despite
having passed the medical entrance exam, solely on
account of their being affected by colour vision
deficiency (CVD). They petitioned the Tripura High
Court against being debarred in absence of any
eligibility instruction, regulations or resolution by
Medical Council of India barring them. The High
Court dismissed their petitions, relying upon a set of
recommendations/ guidelines issued by MCI.

They then approach SC in appeal contending that
despite there being a distinction between persons
with visual impairment and those with CVD, the
Medical Council of India treats them equally. They
further argued that a complete ban on the
admission of individuals affected by colour vision
deficiency to medical courses violates the

conferment of equal opportunities and fair treatment.

Right to reasonable
accommodation in

suitable disciplines.

Right to non-
discrimination in
admission to

professional courses

like medicine.

Education,
Reasonable
Accommodation, Non-
discrimination, Equal

Opportunities.
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The court-appointed amicus curiae argued for
progressive measures by the Medical Council of
India to avoid discrimination against individuals with
CVD, in light of scientific advancements and

inclusive culture.

The Court acknowledged MClI's guidelines,
considering them based on expert
recommendations. It ruled that a complete ban on
individuals with CVD in medical courses didn't
violate equal opportunities. However, the Court
instructed the Council to reassess CVD severity and

suitable disciplines.
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13.

2017,
Division

Bench

PwD Act,
1995: Section
32

Union of India & Ors. v. M. Selvakumar & Anr.,
(2017) 3 SCC 504:

The Appellants in this case were claiming that the
number of attempts to take the UPSC Civil Services

Examination allowed to persons with disabilities in

the OBC category should be increased from 7 to 10.

They sought 10 attempts in total, which meant an
additional 3 attempts for OBC persons with
disabilities. The contention was premised on the
decision of Government of India to increase the
number of attempts for persons with disabilities
under the general category from4 to 7. The
Appellants claimed that there should be a
proportionate increase to 10 in the number of
attempts available to persons with disabilities in the
OBC category-which were already 7, since 2007,
when they had been increased from 4 to 7. They
contended that denying these additional attempts
violated Article 14 and contradicted the intent of the
RPwD Act, 2016.

Providing

concessions and
relaxations to
persons with

disabilities is part of
the

reasonable

right to

accommodation.

Civil
Services Examination,
Public

Reasonable

Examination,

Employment,

Accommodation,

Other

Classes, Reservation,

Backward

Service Law.
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The Court distinguished between horizontal and
vertical reservation categories, observing that
candidates from OBC are entitled to the benefits of
vertical reservation separately. The court clarified
that equal opportunities for both categories of PwD
candidates, i.e., providing 7 attempts, does not
amount to discrimination. The relaxation of 3 years
enjoyed by OBC candidates is related to vertical
reservation and should not be confused with
horizontal reservation or seen as discriminatory. The
Court further held that merely increasing the number
of attempts in the general category did not mean the
move was arbitrary or unequal and was merely
bringing at par the persons with disabilities from the
General as well as OBC category. The Court
expanded on the general nature of reasonable
accommodation under Article 16 and held that
extending concessions and relaxations to PwD
candidates was essential to reasonable

accommodation and non-arbitrariness.
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14. | 2017, RPwD Act, | Rajive Raturiv. Union of India & Ors., (2018) 2 « Right to Equality-not | Vision Impairment,
Division | 2016: Section | SCC 413: restricted to | ICT, Reasonable
Bench |41, 46, 60, 61, preventing Accommodation, Non-

2(i), 2(k), 2(v), | A PIL was filed on behalf of the differently-abled discrimination, Discrimination.
2(w), 2(zd), | persons by the Petitioner, a person with visual includes positive,
2(ze), 16, and | impairment for proper, adequate and safe access to affirmative action.
25(1)(b). public places. The Petitioner sought that all « Right to access
accessibility requirements meet the needs of public amenities like
PwD Act, | persons with visual impairment with respect to safe roads, public
1995: Section | access to roads and transport facilities. transport, etc.
44, 45, and 46. | These requirements are in the nature of installing

auditory signals at red lights, placing warning blocks
and unobstructed footpaths, incorporating Braille
route maps and schedules, providing designated
parking areas, ticketing areas and assistance
counters for individuals with visual impairments,
creating designated spaces for disabled-friendly
coaches at railway stations, erecting protective
fencing, positioning sign boards and hoardings
above head levels, etc., enable individuals with

visual impairments to navigate their surroundings
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more effectively and reduce the risk of accidents.
They also enhance the overall experience and
convenience for visually impaired individuals when

using public transportation.

Upon discussing the contentions of the petitioner,
the court gave directions encompassing various
aspects of making public spaces and facilities more
accessible for individuals with disabilities. These
include making government buildings, airports, and
railways fully accessible within specific timeframes,
conducting accessibility audits and retrofitting in
designated cities, ensuring accessibility in public
transport carriers and websites, embedding disability
aspects in building codes, and establishing Advisory
Boards. The court emphasised the importance of
meeting these targets within the prescribed
deadlines and stated that it expects regular updates
and compliance reports from the respective

authorities.
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15.

2016,
Division

Bench

PwD Act,
1995: Section
2(t), 32, 33.

Rajeev Kumar Gupta & Ors. v. Union of India &
Ors., (2016) 13 SCC 153:

In this case, multiple petitioners who were employed
with Prasar Bharti Corporation of India assailed two
office memoranda issued by the Department of
Personnel and Training. The Petitioners were
‘persons with disability’ within the meaning of
Section 2 (t) of PwD Act, 1995 who contended that
the relevant office memorandums deprived them of
the statutory benefit of reservation under the PwD
Act, 1995. The memorandum stipulated that for
posts identified for persons with disabilities in Group
A and B, only direct recruitment will be done. This
would tantamount to denial of the benefit of

reservation in appointment to these posts.

The Respondents argued that Group A and B are
posts that are obtained via promotion, and as per the
dictum in the case of Indra Sawhney, there is no

provision for reservation in promotion. However, the

Reservation in
promotion for
persons with
disabilities is
permitted and
encouraged, being

not violative of any

other right.

Employment,
Promotion,
Reservation,

Affirmative Action.
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Court disagreed with this argument and reasoned
that Article 16(4) does not disable the state from
providing reservations to other classes of citizens
under Article 16(1).

The Court also observed that Sections 32 and 33 of
the PwD Act, 1995 reflect the purpose to strike a fine
balance between the requirements of the
administration and the need to provide adequate
opportunities to persons with disabilities.
Accordingly, SC declared the impugned memoranda

as illegal and violative of the PwD Act, 1995.
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16.

2016,
Division

Bench

RPwD Act,
2016: Section
40

Jeeja Ghosh and Anr v. Union Of India & Ors,
(2016) 7 SCC 761:

Ms Jeeja Ghosh, a disability rights activist affected
by cerebral palsy, was invited to speak at a
conference in Goa. To attend the same, she
boarded a flight from Kolkata to Goa. However, she
was de-seated from the flight due to her disability.
This de-seating not only caused financial loss and
prevented her from participating in the conference
but also shocked, traumatised and humiliated her.
She then approached the Court by way of a Public
Interest Litigation to put together a system which

avoids the repetition of such an event.

The Court observed that the airline violated the Civil
Aviation Requirements with regard to Carriage by Air
of Persons with Disabilities and/or Persons with
Reduced Mobility issued by the DGCA. The Court
also observed that the response of the airline

company was disproportionate and insufficient. The

Right to be treated
with  dignity and
respect, in all
aspects, including air
travel.

Duty of individuals
and  organisations
airlines to be
sensitive and

accommodative.

Reasonable
Accommodation,
Travel, Air Travel,

Dignity.
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Court awarded exemplary compensation to the
Petitioner.

The Court issued a slew of directions to the multiple
Respondents to ensure that no such incident
happens again. Additionally, the Court held that
human dignity is part of Article 21 and it is imperative
for able-bodied persons to have sensitivity towards

specially-abled persons.
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17.

2015,
Division

Bench

RPwD Act,
2016:

Section NA.
PwD Act,

1995: Section
NA.

Union of India & Ors. v. Angad Singh Titaria,
(2015) 12 SCC 257:

The background of the case is that the Respondent
was employed in the Indian Air Force (IAF) and over
the years acquired multiple ailments including
coronary artery disease, diabetes, etc. The
Respondent was superannuated from service and
applied for a disability pension. The Medical Board
declared the composite disability of the Respondent
at 60% but held that the disabilities were
constitutional in nature and not attributable to nor
aggravated by the respondent’s service in the IAF
(Regulation 153 of the Pension Regulations for IAF,
1961). Accordingly, the Respondent’s application for
a disability pension was denied by the competent
authority and his appeals to the first and second

Appellate Committee rejected.

The Armed Forces Tribunal(AFT) on appeal granted

him disability pension with arrears.

Right

Pension if disability is

to Disability

attributable to or

aggravated by the

service.
Presumption that
deterioration in

health is attributable

to military service.

Employment, Military
Service, Disability
Pension, Armed
Forces.
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In appeal, the Court upheld the order of the AFT. SC
held that the Respondent was deemed to be fit when
enrolled in the service. It was over the course of the
years while being in service, that the Respondent
acquired the disabilities. SC held that in absence of
any proof that the Respondent was affected by
either of these disabilities prior to his joining the
service, it would be deemed that the Respondent
acquired these disabilities during the course of his
service. Additionally, the Court held that it was the
burden of the Medical Board while ruling that the
disability was not attributable to the service, to apply
its mind and substantiate it with reasons. The Court
observed that the order of the Medical Board being
unreasoned could not be endorsed, as held by the

Tribunal.
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18.

2014,
Division

Bench

PwD Act,
1995: Section
32 and 33.

Sunanda Bhandare Foundation v. Union of India
& Anr., (2014) 14 SCC 383:

Petitioner, a charitable trust, filed a writ petition
seeking implementation of the provisions of the
Persons with Disabilities (Equal Opportunities,
Protection of Rights and Full Participation) Act,
1995, including reservation of 1% teaching posts in
various universities and a declaration that the denial
of appointment to persons with visual impairment in
identified posts is violative of their fundamental

rights.

The Court ruled in favour of the petitioner and
directed the Governments, at the centre, the states
and U.Ts to implement the provisions of the PwD
Act, 1995 immediately and positively by the end of
2014.

The Court emphasised that mere creation of

legislation is not sufficient to improve the lives

Right to promotion to
posts identified for
persons with
disabilities.

Right to equality and
right against

discrimination.

Reservation,
Promotion, Teaching,
Employment,

Equality, Non-
Discrimination,

Implementation.
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of persons with disabilities, implementation is

equally important.

SC also directed reservation of 1% of the identified
teaching posts in the faculties and colleges of
various universities in terms of Section 33 of the
PwD Act, 1995 for those with blindness and low
vision. The Court held that the denial of appointment
to persons with visual impairment in the faculties and
colleges of various universities in the identified posts
is violative of their fundamental rights guaranteed
under Articles 14 and 15 read with Article 41 of the

Constitution of India.
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19.

2013,
3 Judge

Bench

PwD Act,
1995: Section
32, 33 and 41.

Union of India &Anr. v. National Federation of the
Blind & Ors., (2013) 10 SCC 772:

This was an appeal from a decision of the Delhi High
Court wherein a public interest petition had been
filed which sought the implementation of Section 33
of the Persons with Disabilities (Equal Opportunities,
Protection of Rights and Full Participation) Act,
1995.

The High Court had held that the 3% reservation is
to be out of those posts which are both identified and
unidentified (under Section 32 of the PwD Act,

1995) for the purpose of reservation. Union of India
appealed against this claiming that the 3%
reservation is only for identified posts under Section
32. The Appellants contended that reservation of 3%
of the total seats would result in exceeding the 50%

ceiling on reservation of seats.

Right to  minimum
3% reservation not
limited to posts
identified for persons

with disabilities.

Employment, Low
Vision, Reservation,
Horizontal and

Vertical Reservation.
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SC held that the reservation of 3% posts is not
dependent on identification of posts by the
Government. It was held that 3% refers to a part of
the total vacancies in cadre strength. The Court
observed that ‘not less than 3%’ means minimum
not maximum 3% seats are to be reserved. It held
on a conjoint reading of Section 33 and Section 41
that while the former provides for a minimum level of
representation of 3% in establishments of
appropriate government, the legislature intended to
ensure 5% representation in the entire workforce
both in public as well as private sector. In so far as
the contention of exceeding the 50% reservation
ceiling was concerned, the Court held it was
applicable only to vertical reservation under Article
16(4) of the Constitution and was inapplicable to
reservation in favour of persons with disabilities, a
horizontal reservation under Article 16(1).

The Court also directed implementation of the 1%
reservation for blind and low-vision individuals in true

spirit which was not being done.
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20.

2013,
Division

Bench

PwD Act,
1995: Section
30(f),  30(g)
and 31.

Sambhavana v. University of Delhi, (2013) 14
SCC 781:

The Appellant filed a petition claiming that the
recommendations made by an expert committee to
make education accessible for persons with visual
impairments were insufficient to ensure reasonable
accommodation and equal treatment. While the
committee suggested using visual content as a
substitute for non-readable material, it made no
modifications to assessment criteria. The Committee
also proposed alternative subjects for students
struggling with mathematics and science, along with
tutorial classes if needed. However, the Appellant
argued for additional measures such as bridge

courses.

The Court, agreeing with the Appellant held that
what is required is not more orientation but special

intensive training of teaching and non-teaching staff.

The right of visually
impaired students to
equal opportunities
in education.

Duty of educational
institutions to secure
comprehensive,

inclusive education.

Education,
Accessibility Rights,
Affirmative Action,
Reasonable
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It referred to Section 31 of the PwD Act, 1995 and
stated that state and central governments are
mandated to develop special devices and aid to
make sure that visually impaired students are at par
with others and are provided equal opportunities. It
held that the University should do more than just
provide visual aids, but has to work in congruence
with Article 41 of the Constitution of India and look
into real grievances that relate to Constitutional and
statutory policy. Thus, the Court directed the
committee to consider the recommendations of the

petitioner.
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21.

2013,
Division

Bench

PwD Act,
1995: Section
2(i), 2(1), 2(o),
45, 46 and 47.

Deaf Employees Welfare Assn. & Anr. v. Union of
India & Ors., (2014) 3 SCC 173:

This petition was filed seeking a Writ of Mandamus
directing the central and state Governments to grant
equal transport allowance to their employees
affected by hearing impairment as what was being
given to those with vision and locomotor
impairments. The allowance given to hearing-
impaired employees was significantly lower than the
allowance granted to the other employees with
disabilities.

The Court allowed the petition and directed the
Respondents to grant transport allowance to speech
and hearing-impaired persons at par with those with
visual and orthopaedic impairments. The court held
that there could be no further discrimination between
a person with disability of ‘blindness’ and a person
with disability of ‘hearing impairment’, noting that no
such discrimination had been envisaged under the
PwD Act, 1995.

Right against
discrimination
between different
disabilities.

Right of all persons
with disabilities to be
afforded equal
protection of law and

equal participation.

Employment, Public
Transport,
Reasonable
Accommodation,
Dignity,
Discrimination,
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It held that equality of law and equal protection of
law is afforded to all persons with disabilities while
participating in government functions. Even the
assumption that a hearing or speech-impaired
person is affected less than a blind person is, in
effect, marginalising them; and as such, the same
benefits must be given to them, as are awarded to

others.
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22.

2010,
3-judge

Bench

PwD
1955:
Section
and 47.

Act,

2(k)

Dalco Engineering Private Ltd. v. Satish
Prabhakar Padhye & Ors., (2010) 4 SCC 378:

The Respondent, an employee of the Appellant
private limited company registered under the
Companies Act 1956 sought protection against
termination of service on account of disability under
the Persons with Disabilities (Equal Opportunities,
Protection of Rights and Full Participation) Act,
1995. The question for consideration before the SC
was whether such a private company would fall
within the scope of “establishment” as defined under
Section 2(k) of the PwD Act, 1995. Additionally, a
secondary issue for determination was whether
Section 47 of the PwD Act, 1995 which provided for
non-discrimination in Government employment could
be extended to non-government companies or

private companies as well.

The SC observed that private companies are not

covered under Section 2(k). Additionally, a non-

NA

Employment,
Termination
Service,
Establishment,

Private Company
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government company registered under the
Companies Act is not an “establishment” and
therefore is not under any obligation of the PwD Act,
1995. Accordingly, the SC also held that employees
of such a company cannot claim the defence of
Section 47 of the PwD Act, 1995. The Court also
held that beneficial socio-economic legislation must
be interpreted liberally, but this does not mean that
the meaning of such beneficial legislation is
stretched beyond the purpose of the PwD Act,
1995. Where express limitations have been
imposed by a statute, they must not be ignored, but

given due effect.
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23. |1 2010,
Division

Bench

PwD Act,
1995: Section
32, 33, 36.

Govt. of India v. Ravi Prakash Gupta & Anr.,
(2010) 7 SCC 626:

In this case, Respondent 1 was a person with vision
impairment who appeared for the civil services
examination conducted by the Union Public Service
Commission and was declared successful. However,
he was not given an appointment even though he
secured the fifth rank in the merit list prepared for

visually impaired candidates.

The Appellant contended that the Respondent could
not be appointed as there was only one post
reserved for persons with vision impairment.
Respondent argued that he was eligible to be
appointed against a vacancy from the backlog of
reserved vacancies. The Appellant argued that
reserved posts in all-India service were identified
only in 2005 and hence there was no backlog, to
which the Respondent responded that that must be

calculated on the basis of when the Persons with

Persons with
disabilities cannot be
denied employment
for non-identification

of posts.
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Disabilities (Equal Opportunities, Protection, Rights

and Full Participation) Act, 1995 came into force.

The Court dismissed the Appeal and held that it is
against the legislative intent if the vacancies are
contingent on the identification of posts as per
Section 32 of the Disabilities Act, 1995 as then
indefinite deferral of identification will undermine the
purpose of the PwD Act, 1995.
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24.

2009,
3 Judge

Bench

PwD Act,
1995: Section
2(i), 2(q) and
2(r).

Suchita Srivastava & Anr. v. Chandigarh
Administration, (2009) 9 SCC 1:

An orphaned woman with intellectual disability was
impregnated as a result of rape. The Punjab &
Haryana High Court determined, without the
woman’s consent, that it was in her best interests
that the pregnancy should be terminated under
Section 3 of the Medical Termination of Pregnancy
Act, 1971 (MTP Act) as she did not have the
capacity to take care of a child, nor did she have a

parent or guardian to look after her.

The Court issued a stay order on the High Court's
decision and ruled that the right to reproductive
choice is derived from the right to liberty under
Article 21 of the Constitution. It emphasised that
denying a woman the ability to make decisions about
her own body would violate her right to privacy. The
court distinguished between ‘mental illness’ and

‘mental retardation’, stating that a woman's ‘mental

Right to make
decisions is a
fundamental

right under Article 21
of the Constitution
which cannot be
taken away merely
on the basis of a

disability.
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retardation’ does not strip her of the right to make
choices regarding her reproductive rights, unlike
mental illness where a guardian can make decisions
on behalf of the mother as per the MTP Act.
Therefore, the court concluded that termination of
the woman's pregnancy without her consent could
not be ordered.

The court also held that it has parens patriae
jurisdiction to determine the ‘best interest of the
party involved, rather than using the "Substituted
Judgment" test, which requires the court to make

decisions on behalf of the party.
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25.

2009,
Division

Bench

PwD Act,
1995:

Section 2(b),
2(u) and 47(2).

Union of India v. Devendra Kumar Pant & Ors.,
(2009) 14 SCC 546:

The first Respondent, an employee in the Ministry of
Railways was promoted from Senior Research
Assistant to Chief Research Assistant, contingent
upon him producing a fitness certificate of B1
category. He assailed the imposition of such a
condition on his promotion in a petition before the
High Court. The first Respondent argued that the
imposition of such a condition was violative of
Section 47(2) of the Persons with Disabilities (Equal
Opportunities, Protection of Rights and Full
Participation) Act, 1995. The HC allowed the petition
of the respondent.

The Appellant subsequently challenged the order of
HC before the SC.

The SC interpreted Section 47(2) in this case and
concluded that the provision states that a person

who is otherwise eligible for promotion cannot be

Right against denial
of promotion solely
on the ground of

disability.
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denied the promotion based on disability. However,
this does not mean that a person with a disability
should be promoted if their disability would hinder
their ability to fulfil the duties of the promoted
position. The court emphasised that there is a clear
distinction between the two scenarios. The first
scenario is when promotion is denied solely due to
the presence of a disability and its impact on the
employee's performance. In such cases, Section
47(2) applies, and the denial based merely on
disability is not permissible. However, the second
scenario arises when the disability impairs the
individual's ability to carry out the responsibilities of
the promoted role or poses risks to safety, security,
or performance. In this case, Section 47(2) does not
apply, as there is a reasonable minimum standard
required to meet the job requirements. SC allowed

the appeal of the Railways.
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26.

2008,
Division

Bench

PwD Act,
1905
Section 47(1).

Bhagwan Dass & Anr. v. Punjab State Electricity
Board, (2008) 1 SCC 579:

The Appellant, an employee with the Respondent
acquired visual impairment and later became
completely blind. Owing to his disability, the
Appellant could not continue his service and
requested for voluntary retirement. The request for
voluntary retirement was accepted after rounds of
correspondence, but subsequently he sought to
withdraw the application after finding out that he was
entitled to protection under the Persons with
Disabilities (Equal Opportunities, Protection of
Rights and Full Participation) Act, 1995, and was not
under a compulsion to retire. However, his
application for withdrawal was turned down by the

respondent.

The SC observed that the Appellant was a lineman
who completely lost his vision and was not aware of

his rights, but the Respondent was fully aware of the

Right to protection

against illegal
termination and
discrimination at
workplace.

Employment,
Termination,
Discrimination,
Awareness,

Impairment.

lllegal

Non-

Visual
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statutory protections available to him yet went on to
deny them. SC held that the termination of the
petitioner was illegal and violative of Section 47 of
the PwD Act, 1995. Accordingly, the Court restored
the service of the petitioner and declared that he

would be entitled to all service benefits.
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27.

2004,
Division

Bench

PwD Act,
1955:
Section 47(2).

Union of India v. Sanjay Kumar Jain, (2004) 6
SCC 708:

The Respondent was an employee of the Railways
at a Group ‘C’ post who had qualified for the written
test for promotion to a Group ‘B’ post. Subsequently,
he was asked to undergo a medical test, before
being called for a viva-voce test. However, in the
medical test, he was declared to be visually
handicapped and therefore deemed unfit for the
promotion. The Respondent challenged this on the
grounds of Section 47(2) of the Persons with
Disabilities (Equal Opportunities, Protection of
Rights and Full Participation) Act, 1995. The
challenge was allowed by the Central Administrative
Tribunal and the High Court.

The Appellant challenged the orders of CAT and HC
before the SC contending that the proviso to Section
47(2) provided that there are certain exceptions to
Section 47(2) and the instant case fell into one such

category.

Right to promotion in

absence of
notification
exempting the

establishment.
Exemption under the
proviso to Section 47

is not unconditional.

Employment,
Exemption,
Promotion, Service
Law, Medical Test,

Visual Disability.
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SC noted that the Government had not issued any
notification exempting establishments from the
provisions of Section 47(2). Therefore, the
Government could not rely on the proviso and the
respondent's case was upheld. The Court clarified
that the proviso to Section 47(2) grants the power to
exempt establishments from the Section, but this
power is not unlimited. The Government is required
to issue a notification and prescribe the necessary
conditions for such exemption. The waiver can only
be granted when the Government deems it
appropriate to exempt a particular establishment

from the provisions of the Section.
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28.

2003,
Division

Bench

PwD Act,
Section 32,
33, 38, 47,

2(e),  2(i)(v),
2(k), 2(o), 2(t)
and 2(w).

Kunal Singh v. Union of India & Anr., (2003) 4
SCC 524:

The Appellant, who while serving as a constable in
the Special Service Bureau (SSB) suffered a leg
injury that rendered his left leg amputated, was
terminated from his position after being declared
permanently incapacitated for service by a Medical
Board. The Appellant challenged this in a writ
petition before the High Court contending that he
should have been assigned an alternative duty in
accordance with his disability, but the High Court
dismissed his petition. He then appealed against the
HC's decision invoking Sections 2 and 47 of the
Persons with Disabilities (Equal Opportunities,
Protection of Rights and Full Participation) Act,
1995. The Respondent countered that the petitioner
could not be considered a person with a disability
under Section 2 of the PwD Act, 1995 due to his

permanent incapacitation.

Right against
termination of a
person who
acquires disability/ is
incapacitated in the
course of

employment.

Employment,
Termination, Public
Employment,
Discrimination,
Reasonable

Accomodation.
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The SC, in this case, upheld the rights of the
Appellant under the PwD Act, 1995. The court
recognized that the Appellant met the definition of a
person with a disability under Section 2 of the PwD
Act, 1995 and that the disability was acquired during
his service. The court emphasised that Section 47 of
the Act serves to protect individuals who acquire
disabilities while in service, as failure to do so would
cause suffering for the affected person and those
dependent on them. The court further interpreted
Section 47 as a mandatory provision, a part of a
socially beneficial legislation aimed at providing
equal opportunities, protecting rights, and facilitating
full participation for persons with disabilities.
Ultimately the Court held that the provision should
be interpreted in a manner that supports these

objectives rather than hindering them.
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29.

1993,
Division

Bench

PwD Act,
1995:
Section NA.

National Federation of Blind v. Union Public
Service Commission & Ors., (1993) 2 SCC 411:

National Federation of Blind (NFB), a representative
body of visually impaired persons filed this petition
seeking a writ in the nature of mandamus directing
the Union of India and UPSC to permit the
candidates with visual impairments to compete for
the Indian Administrative Service and the Allied
Services and further to provide them the facility of
writing and civil services examination either in

Braille-script or with the help of a Scribe.

The SC examined the memorandum of the Standing
Committee of the Ministry of Welfare which
undertook identification of jobs for persons with
disabilities. The court discovered that the
Government had acknowledged the specific job
positions suitable for disabled individuals and had
made decisions regarding their recruitment. The

departments were expected to add more positions to

The right of
reasonable

accommodation  of
blind and partially
blind persons to write
UPSC examination
in either Braille script
or with the help of a

scribe.

Employment, visual
disability, handicap,
physical disability.
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the list, and the Ministries/Departments were
supposed to inform the UPSC about giving
preferential treatment to disabled candidates. UPSC
had agreed in principle to provide preference.
However, the decisions were not implemented for
seven years.

The Court partly allowed the writ petition and
directed the Government of India and UPSC to
permit the blind and partially-blind) eligible
candidates to compete and write the civil services

examination.
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Division Bench

The Appellant was aggrieved by an order
issued by the Inspector General of Police,
Central Sector, Central Reserve Police Force,
Lucknow where the Appellant’s name was
removed from the approved list of promotions
for the post of Head Constable on ground of
him being affected by Human
Immunodeficiency Virus (HIV) Positive that
changed his grade of medical category to
SHAPE-2. The Appellant challenged such
rejection before the Single Judge in the

Allahabad HC and after such challenge was

opportunities
and promotions

in employment.

S. |Year/Bench |Relevant
No. | Size provisions Judgment Right Tags
1. 2023, PwD Act, 1995 : | Shalilesh Kumar Shukla v. Union of India & o Right of persons | Employment,
Allahabad HC, | Section 47 Ors, 2023:AHC-LKO:44488-DB with HIV to job Discrimination,

Promotion
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dismissed, the Appellant filed a special appeal
to the HC. The HC found that the Appellant had
completed 13 years of service as a Constable
and was diagnosed with HIV in 2008 with his
medical categorization changed to SHAPE-2 in
2009. The medical examination conducted later
in 2011 declared the Appellant to fall within the
SHAPE-1 category and thereafter his name
was approved for promotion. However, after the
annual medical review, he was again medically
categorised as a SHAPE-2 employee. The
State submitted that the essential condition for
promotion to the post of Head Constable was
the candidate’s fitness to be considered under
the SHAPE-1 category and the Appellant’s
change in medical category to SHAPE-2
allowed for the withdrawal of the Appellant’s

name for promotion.

The HC found that though the Appellant was
placed in the SHAPE-2 medical category, he
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was physically fit for duty and that a person
who is otherwise fit, cannot be denied
employment only on the ground that they are
HIV Positive and such a principle would extend

to grant of promotions.

The HC set aside the order passed by the
Single Judge and declared that the Appellant
would be entitled to full benefits of promotions
as were extended to those who are not affected
by HIV.
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2022,
Allahabad HC,

Division Bench

RPwD Act, 2016

Section NA

PwD Act, 1995 :
Section NA

Smt. Ramkali Samajik Utthan Evan Jan
Kalyan Samiti v. Union of India & Ors., 2022
SCC OnLine All 565

The Petitioner, a society, filed a public interest
litigation requesting the state of Uttar Pradesh
to extend the retirement age of government
employees with disabilities from 60 to 62 years,
similar to the practice in the states of Punjab
and Haryana. Petitioner argued that such
differential treatment violated the RPwD Act,
2016, which prohibits discrimination against
persons with disability. The case raised two
main issues: whether the state is obligated to
extend the retirement age for persons with
disability and whether the Petitioner’s rights
under Article 14 of the Constitution of India
were being infringed. The Respondent Union
Government argued that the PIL in question
related to a service matter within the domain of

the legislature and could not be entertained.

N.A

Employment,
Disability

Discrimination
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The HC accepted the Respondents’ argument
and held that the relief sought by the Petitioner
could not be granted by the HC. Although the
RPwD Act, 2016 mandates non-discrimination
against persons with disability, it does not
necessarily imply uniformity of service
conditions across states. The HC also noted
that differential treatment is not necessarily a
violation of Article 14 of the Constitution of India
as long as it has a reasonable basis. The HC
found that the age of superannuation for
persons with disabilities who are employees of
the State of Uttar Pradesh cannot be compared
to that of Haryana and Punjab, as they form
distinct classes. Therefore, the HC held that the
Petitioner's plea for differential treatment of
persons with disability employees in Uttar
Pradesh in terms of their age of superannuation
is not tenable.

The PIL was accordingly dismissed.
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2019,
Allahabad HC,

Division Bench

RPwD Act,
2016:

Section 2 and
20

PwD Act, 1995:
Section 47

Managing Director, U.P. State Road
Transport Corporation v. Suresh Singh,
2019 SCC OnLine All 7034

The Appellant corporation filed an intra-Court
appeal against judgement of the Single judge
directing it to provide Respondent-employee
alternate employment if found unfit to drive a
bus on account of injuries suffered while driving
a bus of the Appellant. The Respondent-
employee was engaged by the corporation
under a contract. The issue in question is
whether the benefits of the PwD Act, 1995 and
the RPwD Act, 2016 could be extended to

contractual employees or not.

Section 20(4) of the RPwD Act, 2016 and
Section 47(1) of the PwD Act, 1995 prohibit
discrimination in employment to the
disadvantage of a person with disability. The

Appellant corporation argued that the Single

Right to non-
discrimination in
employment of
contractual

employees.

Employment,
Reasonable

Accommodation

+-+ https://www.staffnews.in ¢-¢

74




Judge had erred by considering provisions of
the PwD Act, 1995 which stood repealed and
that the relief granted to the Respondent-
employee were as though the Respondent-
employee was not a contractual employee. The
Appellant argued that these two considerations
ought to be enough to set aside the Single

Judge’s order.

The HC noted that the PwD Act, 1995 and the
RPwD Act, 2016, apply to the benefit of all
classes of employees in an establishment.
However, while implementing these Acts,
equality should be ensured between two
employees belonging to the same class, one
who are persons with disability and the other
without. The equality sought should be within
the framework of the established class

categorisation of employees.
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The HC observed that even as a contract
employee, the Respondent continued to be an
employee of the Appellant corporation.
Consequently, the appeal was partly allowed
with an observation that the corporation shall
pass a fresh order treating the Respondent as
an existing contract employee and assign him
such other job on a contract basis, for such a
period, as may be available with the corporation
based on his 40% permanent physical
disability.
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2019,
Allahabad HC,
Single Judge

Bench

PwD Act, 1995:
Section 32 and
33

Akshay Kumar Rai v. State of U.P. & Ors.,
2019 SCC OnLine All 4657

The Petitioner applied for the post of Arth Evam
Sankhya Nirikshak under the person with
disability quota but found out that the
Respondents did not reserve any posts for
persons with disability on that post. The issue in
question was whether the Petitioner was
entitled to relief and appointment under the
reservation made for persons with disabilities
on the post of Arth Evam Sankhya Nirikshak

pursuant to selections conducted by UPPSC.

The Petitioner was eligible for appointment
under the reservation made for persons with
disabilities, and the government orders passed
in exercise of powers under Section 32 of the
PwD, 1995 identified a number of posts for

reservation in favour of persons with disability.

Right to
reservation and

appointment

Employment,

Reservation
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The HC observed that the department could not
escape its obligation of implementing the
reservation policy under the PwD Act, 1995.
Respondents' refusal to apply reservation and
subsequent denial of the Petitioner's
consideration for appointment was held
arbitrary, illegal, and infringed upon the
Petitioner's rights under the PwD Act, 1995 and
fundamental rights protected by Articles 14, 16,
and 21 of the Constitution of India.

The HC allowed the writ petition and directed
the Petitioner to be appointed under the
reservation for persons with disability for the
position of Arth Evam Sankhya Nirikshak,
provided that the Petitioner fulfilled all

necessary requirements.
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2018,
Allahabad HC,
Single Judge

Bench

RPwD Act,
2016:
Section NA

PwD Act, 1995:
Section NA

Sury Prakash v. State of U.P. & Ors., 2018
SCC OnLine All 5499

The Petitioner was a person with disability
since birth in both his big toes, making them
smaller than the expected size. This affected
his ability to perform physical activities. The
Respondent, the State of Uttar Pradesh argued
that persons with disability cannot apply for the
post of Constable as per the U.P. Police
Constables and Head Constables Service
Rules, 2015.

The Petitioner submitted that he qualified the
Physical Efficiency Test, and his condition did
not affect his ability to perform the duties of the
post. The Respondent argued that the
Petitioner failed the Physical Standard Test,
conducted by specialists as per the medical

manual.

Right to
employment and
equal

opportunity

Employment,
Medical Board,
Non-

Discrimination
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The HC noted that the fact that the Petitioner
practised and got over this physical disability
shows his determination and his strength of will
and character. Exercising its authority under
Article 226 of the Constitution of India in writ
jurisdiction, the HC recognised the Petitioner as
a suitable candidate for the constable position.
It directed the Director General of Police to
reconsider the Petitioner’s case, including by
constitution of a Medical Board of specialists
and conducting another physical examination, if

need arose.
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2016,
Allahabad HC,
Single Judge

Bench

RPwD
2016:
Section NA.

Act,

PwD Act, 1995:
Section NA

Jitendra Bahadur Singh v. State of U.P. &
Ors., 2016 SCC OnLine All 1731

The Petitioner filed a writ petition seeking a
direction from the Respondent authorities to
appoint him on the post of Uttar Pradesh
Subordinate Agriculture Services, Grade-lll
(Technical Assistant Group ‘C’) under the
general/persons with disability category. The
advertisement for the post indicated that a total
of 6628 posts were advertised, out of which 253
posts were identified for persons with
disabilities. The Petitioner qualified the written
test and participated in an interview, securing
245 marks. The last selected candidate under
the persons with disability category had
secured 165 marks. However, the Petitioner
was not selected for the post on the ground that
he was affected by dual disabilities and there

was no such sub-category. He contended that

Right to
reservation and
appointment for
persons with
(dual)

disabilities.
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Dual Disability,

Reservation
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his non-selection on the ground of dual

disability was unjustified and arbitrary.

Relying on precedents, the HC allowed the writ
petition and the Respondent authorities were
directed to appoint the Petitioner on the post of
Uttar Pradesh Subordinate Agriculture
Services, Grade-lll (Technical Assistant Group

‘C’) under the persons with disability category.
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7. | 2015, PwD Act, 1995: | Dhrav Kumar Singh v. State of U.P. & Ors., N.A. Employment,
Allahabad HC, | Section 32, 33 |2015 SCC OnLine All 9474 Vacancies,
Division Bench | and 36 Reservation

The UPPSC advertised 372 posts for Assistant
Prosecution Officer. The Petitioner applied for
the position under the General Category
(Persons with Disability)- 'BL' category, which
means both legs are affected but not arms. The
Petitioner didn’t qualify the preliminary
examination. The Petitioner contended before
the HC that he had scored 79 marks, which
were more than the cut-off marks for general
category persons with disability quota, i.e. 69
marks and as such the Respondents erred and
acted contrary to the advertisement. The
UPPSC had categorically stated that out of total
372 vacancies, 11 vacancies were reserved
under the persons with disability quota out of
which 3 were reserved for OA, 4 for PB and 4
for PD. The Respondents argued that the

Petitioner didn’t fall under any of these
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categories. The issue in question thus was
whether the Petitioner's candidature could be
accepted under ‘persons with disability

category’.

The HC observed that the advertisement was
unambiguous and the Petitioner's disability did
not find a place in it. The HC also cited previous
judgments, stating that the concept of vacancy
has no relevance in operating the percentage of
reservation and that the government must
compute the number of vacancies available and
identify the posts for persons with disabilities.
The HC dismissed the writ petition, finding no

good ground to interfere in the matter.
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2015,
Allahabad HC,

Division Bench

RPwD Act,
2016:
Section NA

PwD Act, 1995:
Section NA

Suryamani v. State of U.P. & Ors., 2015 SCC
OnLine All 6848

The Petitioner applied for the position of
Technical Assistant in the Subordinate
Agriculture Service, Grade lll, under the OBC
person with disability category. For the persons
with disability category, there were four sub-
categories: i) OL-one leg affected (right or left);
i) OA-one arm affected (right or left); iii) PD-
partially deaf; iv) PB-partially blind.

The Petitioner scored 217 marks which were
more than the marks obtained by the last
selected candidate in the said category and out
of the 252 posts reserved for persons with
disability, 225 candidates were offered
appointment with there remaining 27 vacancies
to be carried forward, on account of there being

no other eligible persons.

Right to
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appointment for
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(dual)

disabilities.
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The issue in question was whether the
Petitioner's candidature could be accepted
under the persons with disability category on
account of the fact that he had dual disability,
OL and OA.

The HC observed that no evidence was
presented to indicate that dual disability would
lead to disqualification or ineligibility for the
position in question. Additionally, a new
certificate was also issued by the Medical
Board declaring that only one leg of Petitioner
was affected and he met the physical
requirements for discharge of duties. Based on
this, the HC allowed the writ petition and
directed the Respondent to offer appointment to

Petitioner.
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2010,
Allahabad HC,

Division Bench

PwD Act, 1995 :
Section NA

U.P. Vishesh Shikshak Association v. State
of U.P, Secretary Basic Education & Ors.,
MISC. BENCH No. 5622/ 2010, order Dt. 17
June 2010

The Petitioner filed a PIL contending that the
pupil-teacher ratio so far as specialised
teachers and children with disabilities were
concerned was not adequate and claimed that
the government Circular on Integrated
Education for Disabled Children Scheme
mandates a pupil-teacher ratio of 8:1. It also
claimed that the Rehabilitation Council of India
Act, 1992 imposed a statutory duty on the State
to make arrangements for the adequate
number of teachers for persons with disabilities.
The HC observed that the right to education
and right to livelihood being the fundamental
rights enshrined under Articles 21 and 21-A of
the Constitution of India, the State Government

has to make all efforts to provide necessary

Right to

Education

Inclusive
Education,

Special Educator

Pathways to Access: Courts on Disability Rights

87

+-+ https://www.staffnews.in ¢-¢




Compilation of summaries of judgements delivered by High Courts in India

assistance to all persons with disability and
directed the authorities to take necessary

steps.
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10.

2021,
Andhra
Pradesh HC,

Division Bench

PwD Act, 1995:
Section 33

K. Lazar Babu v. Andhra Pradesh Public
Service Commission & Ors., 2021 SCC

OnLine AP 2205

The Petitioner, a person with disability who
applied for the post of Assistant Motor Vehicle
Inspector (AMVI) in 2008, was not appointed as
no reservation had been provided for the said
post. The Andhra Pradesh Public Service
Commission (APPSC) had exempted the
application of rule of reservation under Section
33 of the PwD Act, 1995 to the said post. The
HC held that Rule 5(a) of the Andhra Pradesh
Transport Subordinate Service Rules, 1994
which prescribed no appointment for the post of
AMVI in direct recruitment for persons with
disability, is ultra vires the PwD Act, 1995 and
creates hostile discrimination violative of Article
14 of the Constitution of India. The HC directed
the Respondents to appoint the Petitioner to the

post of AMVI in any available or future

Right against
arbitrary
exemption of
posts from policy

of reservation.

Employment,

Reservation
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vacancies, in accordance with law, by applying
the rule of reservation under Section 33 of the
PwD Act, 1995.
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11.

2022, Gauhati
HC,
Single Judge

Bench

PwD Act, 1995:
Section 32 and
33

Saidur Rahman v. State of Assam & Ors.,
2022 SCC OnLine Gau 251

The Petitioner belonged to the General
category and is a person with hearing disability
to the extent of more than 60%. The Petitioner
sought direction from the HC for appointment
against the quota reserved for the person with
disabilities category candidates for the post of
Veterinary Officer/block Veterinary Officer in
Class-Il for the Assam Public Service
Commission (APSC). The Petitioner's name
was not included in the select list prepared for
appointment to such post. The Respondent
mentioned that there were no candidates
belonging to the person with disability category
belonging to OBC/MOBC and ST (H) category
and hence no recommendation could be made
for such a quota. The Single Judge had given
an order in favour of the Respondents. The HC

considered the question of whether the

Right to have not
less than 3%
vacancies
declared which
are above any
reservation
based on caste,
creed and

religion.

Employment,
Horizontal and
Vertical
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Respondents were justified in reserving posts
meant for persons with disability candidates to
be filled up only by candidates belonging to
OBC/MOBC/ST (H). The HC emphasised that
the PwD Act, 1995 does not make any
discrimination amongst persons with disabilities
on the basis of caste, creed and religion in the
matter of opportunities of employment. It held
that the Respondents had a statutory obligation
to identify posts to be reserved for persons with
disability where the mandate of such statute
over and above any reservation based on
caste, creed and religion. The HC set aside the
Single Judge’s order and directed the
Respondents to consider the case of the
Petitioner for appointment in the post of
Veterinary Officer/Block Veterinary Officer

against persons with disabilities quota.
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12.

2019,
Gauhati HC,

Division Bench

RPwD Act, 2016
Section 33
and 34

PwD Act, 1995 :
Section 32
and 33

Nagaland Public Service Commission v.
Toviholi Swu & Ors., 2019 SCC OnLine Gau
5365

The Respondent had applied for the posts of
Extra-Assistant Commissioner and Secretariat
Assistant in pursuance of an advertisement by
the Government of Nagaland from 2018, but
the said advertisement did not identify the posts
and services reserved for persons with visual
disability among the category of persons with
disability. The Respondent challenged the
advertisement and the Single Judge did not find
merit in the argument of the Appellants that the
advertisement was based on an earlier
Notification from 2008 which did not require the
identification of posts to be reserved for
persons with disability and therefore is not
contrary to the provisions of RPwD Act, 2016
and gave directions in favour of the

Respondent.
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The Appellant-State appealed against the order
of the Single Judge and the HC considered the
question of whether the Appellants denied
persons with disability their right of identification
of posts reserved for them under Section 33
and 34 of the RPwD Act, 2016.

The HC held that the 2008 Notification issued
by the State Government was according to
Section 32 and 33 of the PwD Act, 1995 which
stood repealed after RPwD Act, 2016 was
enforced. The HC stated that the advertisement
was published in 2018 and therefore must be in
consonance with the RPwD Act, 2016. The
RPwD Act, 2016 directs the State to identify not
less than 4% of the total number of vacancies
in the cadre strength to be reserved for persons
with disabilities. The HC directed the Appellant
to identify posts reserved for persons with

disability and declare results as mandated
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under Section 33 and 34 of the RPwD Act,
2016.
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13.

2019,
Gauhati HC,
Single Judge

Bench

RPwD Act, 2016
: Section 39

Arman Ali v. Union of India & Ors., 2019
SCC OnLine Gau 4822

The Petitioner was a disability rights advocate
with cerebral palsy which reduced mobility in
his lower limbs. The Petitioner wished to seek
Gold’s Gym’s facilities where, after the initial
derogatory treatment, the Petitioner was asked
to pay an additional amount to the gym
because the gym would need to provide a
personal trainer on account of his disability. The
Petitioner filed a writ petition claiming that the
Respondents violated right to access and equal
participation guaranteed under the PwD Act,
1995.

The Respondents argued that Gold’s Gym
never discriminated against the Petitioner and
that it was not a “State” or “other authority”,
rather a private entity and therefore the writ

petition was not maintainable.

Right to have the
right to access
and to equal
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Private entities
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ambit of the
RPwD Act, 2016
therefore, have
the same
obligations as
the State.

Discrimination,
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Reasonable
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The HC held that provisions of the RPwD Act,
2016 are applicable not only to Government
facilities but private entities as well. The HC
found that the Respondents failed in
understanding the importance or significance of
the RPwD Act, 2016 or the previous PwD Act,
1995. The Respondents violated Petitioner’s
rights as a person with disability and were
directed to pay Rs. 50,000/- each to the Shishu
Sarothi (the Petitioner was the Executive
Director of this centre established at Gauhati)
which would be used for the benefit of children
with disabilities in their classes. The HC also
directed the Commissioner and Secretary,
officers and employees serving in the Social
Welfare Department, Government of Gauhati to
organise awareness and sensitization programs
regarding various aspects of rights of persons
with disability within the scope of Section 39 of
the RPwD Act, 2016.
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14. | 2019, Gauhati | RPwD Act, | Dr. Netramoni Kakati v. State of Assam & Government Reasonable
HC, 2016: Section 2, | Ors., 2019 SCC OnLine Gau 5649 employees who |accommodation,
Single Judge 3and9 are care-givers | Transfer
Bench The Petitioner's son, a person with autism of persons with

spectrum disorder and intellectual disability disabilities may
required constant supervision and care by the be exempted
parents. Petitioner, an Assistant Professor in from routine
Gauhati Medical College and Hospital, exercise of
Guwahati was transferred to Assam Medical transfer.
College and Hospital, Dibrugarh. Petitioner filed
a representation before the authorities for
allowing him to remain in Guwahati. Having
failed to receive any positive response from the
authorities, the Petitioner approached the HC,
and the HC directed the authorities to consider
his case sympathetically taking into account his
son's medical condition and accordingly
disposed of the writ petition. However, the
authorities issued the impugned order rejecting
the Petitioner's representation and directing him
to proceed to the Assam Medical College and
98
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Hospital at Dibrugarh. The Petitioner again
went to HC with a writ petition challenging the
order published by the authorities. The HC held
that the impugned order was issued without
considering the relevant facts and set it aside.
The earlier transfer order was also not to be
given effect to, and the Petitioner was allowed
to remain in the present place of posting at
Guwahati. The HC held that transfer orders
cannot be said to be not a part of good
governance which involves sympathetic
consideration of human problems and not

merely steadfastly adhering to rules.
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15.

2018,
Gauhati HC,
Single Judge

Bench

PwD Act, 1995:
Section 32 and
33

Begum Sultana Rajia & Ors. v. State of
Assam & Ors., 2018 SCC OnLine Gau 1458

Petitioners, persons with hearing disability had
appeared for the Teachers Eligibility Test (TET)
conducted by the Elementary Education
Department, Government of Assam in 2011.
However, even after emerging successful, they
were excluded from appearing before the
Medical Board under the impugned Notification
which stated in one of the clauses that persons
with hearing disability are not eligible for
appointment as Teacher/Assistant Teacher as
per Government norms.

Petitioners contended that Section 33 of PwD
Act, 1995 listed 3 categories of disabilities,
including hearing disability, entitled to the
benefit of reservation of posts. They argued
that advertisements for the posts also
mentioned that posts would be reserved for

candidates with disabilities as per Government

Right to non-
discrimination in
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employment.
Right to
vacancies
reserved for
persons with
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Non-
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norms and having done so, the Respondents
ought not to have ousted one category of
candidates from the zone of consideration, that
too after completion of the interview process, as
that would amount to changing the rules of the
game after the selection process had been
completed; besides being violative Article 14
and 16 of the Constitution of India.

The HC found that the failure to comply with a
statutory provision caused injustice to
deserving beneficiaries besides violation of
their fundamental right under Article 14 of the
Constitution of India. It ordered the
Respondents to send the Petitioners to the
State Level Medical Board for verification of
their physical disability and appointed them to
the six vacant assistant teacher positions if they
met the eligibility criteria. The HC emphasised
that at least 3% of vacancies must be filled by
individuals with disabilities, as specified in the
PwD Act, 1995, highlighting that the

Pathways to Access: Courts on Disability Rights
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requirement applied to all vacancies and not

just those already identified.
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16.

2018, Gauhati
HC,
Single Judge

Bench

PwD Act, 1995:
Section 32

Md. Nekib Hussain v. Gauhati High Court &
Ors., 2018 SCC OnLine Gau 188

The case pertains to an advertisement issued
by the Gauhati HC on November 26, 2014,
inviting applications for 12 vacant Grade-IV
posts that included positions for Court
Attendant, Lawn Attendant, Farash, Room
Attendant, and Peon. The Petitioner in this case
applied for the position under the category of
‘person with disabilities’. However, the
advertisement did not reserve any positions for
candidates with disabilities, despite indicating
the minimum and maximum age for such
candidates. The Petitioner argued that the
advertisement was not in compliance with the
provisions of the PwD Act, 1995.

The HC agreed with the Petitioner that the

advertisement was not in compliance with the

Right to have
reservations in
all government

posts.

Employment,

Reservation
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PwD Act, 1995, as it did not reserve any

positions for persons with disabilities.

104

+-+ https://www.staffnews.in ¢-¢




Compilation of summaries of judgements delivered by High Courts in India

17.

2018, Gauhati
HC,
Single Judge

Bench

PwD Act, 1995:
Section NA

Bhargav Dutta v. Union of India & Ors., 2018
SCC OnLine Gau 989

The case in question pertains to a Notification
issued by Oil India Limited in 2012 for a special
recruitment drive to fill backlog vacancies of
persons with disabilities. The Petitioner, a
person with hearing disability, applied against a
post reserved for persons with disabilities and
was called for an interview/viva-voce test.
However, during the interview, the Petitioner
was unable to understand the questions as
there was no sign language interpreter. As a
result, the Petitioner was unable to qualify in

the viva-voce test.

The Petitioner filed a petition seeking a

direction to re-conduct the interview/viva-voce

test with the help of a sign language interpreter.

The HC held that failure to provide a sign

language interpreter during the interview

Right to
reasonable
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employment
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process.

Employment,
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Process.
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violated the Petitioner's rights under the PwD
Act, 1995. The HC noted that the objective
behind the PwD Act, 1995 is to integrate
persons with disabilities into society and ensure
their economic progress. The HC considered
the low number of persons with disabilities in
government employment, much below 3% and
observed that barriers to their entry must be
scrutinised by rigorous standards within the
legal framework of the PwD Act, 1995.
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18.

2017,
Gauhati HC,

Division Bench

PwD Act, 1995 :
Section 33

Kamal Krishna Mishra v. State of Assam &
Ors., 2017 SCC OnLine Gau 999

The Appellant, a person with blindness in his
left eye since birth, applied for the post of Sub-
Inspector of Food & Civil Supplies and
Consumer Affairs Department. He applied for
the benefit under the PwD Act, 1995 but was
not considered for the position as the selection
process was limited only to persons with
locomotor disability. Against this, he filed a writ

petition which was dismissed.

The Appellant then filed an appeal where the
HC held that he is eligible to be considered
under Section 33 of the PwD Act, 1995, which
mandates that all establishments must reserve

vacancies for persons with disabilities.

The HC noted that all reserved posts under the

PwD Act, 1995 should not be reserved for only
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Right to
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one category of disability, and those with low
vision/blindness and hearing disabilities should
not be ignored in the selection process. The HC
disposed of the appeal by directing the State
Respondents to allow the Appellant to serve as
sub-inspector of Food & Civil Supplies and

Consumer Affairs Department.
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19.

2016, Gauhati
HC,
Single Judge

Bench

PwD Act, 1995:
Section 32, 33
and 36

Dipamoni Kalita v. State of Assam & Ors.,
2016 SCC OnLine Gau 55

The Petitioner, a person with 40% disability was
aggrieved by the refusal of the State-
Respondents to appoint him to the post of
Assistant Teacher in the Upper Primary
Schools of Lakhimpur District against the seats
reserved for persons with disabilities. The
Petitioner’'s name was at serial no. 23 in the
provisional selection list in the person with
disability category but later upon the release of
the final selection list, the Petitioner's name
was not there. The Petitioner filed a writ petition
to which the Respondents-State argued on

three accounts.

The first argument of the Respondents
pertained to the wrong calculation of marks by
the District Selection Committee, where an

additional 40 marks were added to the

Right to get
reservations for

employment.

Employment,
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Reservation,
Vertical and
Horizontal

Reservation

Pathways to Access: Courts on Disability Rights

109

+-+ https://www.staffnews.in ¢-¢




Compilation of summaries of judgements delivered by High Courts in India

Petitioner’s total score instead of treating the
Petitioner as a candidate as a person with 40%
physical disability. This anomaly was fixed and
the Petitioner’s total score fell below the cut-off
in merit for persons with disability which is why
her name was not included in the final list of
selected candidates. The second argument of
the Respondents was that there were already
two candidates who had been selected under
the persons with disability category. The third
line of argument for the Respondents relied on
the idea that there is a horizontal reservation
(applicable to persons with disability) which
stands in contradiction to the 50% ceiling for
vertical reservation (applicable to SC/ST and

OBC category).

The HC held that the inaction of the
Respondents in not selecting the Petitioner for
appointment is arbitrary and contrary to the

provisions of the PwD Act, 1995. Regarding the
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issue of miscalculation of marks and the issue
of already filled positions for the person with
disability category, the HC held that the
Respondents had not filled up any vacancy for
persons with disability for the post of Assistant
Teacher of Upper Primary School, Lakhimpur
District. The HC also held that the reservation
for persons with disabilities has nothing to do
with the 50% ceiling for the reservation given to
SC/ST/OBC category and therefore rejected all
arguments of the Respondents. The HC
directed that the Petitioner would be assigned
to the post of Assistant Teacher of Upper
Primary School, Lakhimpur District after police

and medical verifications.
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20.

2021,
Bombay HC,

Division Bench

RPwD Act, 2016

: Section 2, 3,
20, 21, 33 and
34

PwD Act, 2016 :
Section 32, 33
and 38

Dharmendra Ravipratap Singh v. Municipal
Corporation. for Greater Mumbai & Ors.,
2021 SCC OnLine Bom 2777

The Petitioner, a person with 100% hearing
disability was appointed in the post of ‘labour’
by Respondent No. 1 through a special
recruitment campaign for persons with
disability. However, his services were
subsequently terminated on the ground that he
misrepresented that he fulfilled the eligibility
criteria at the time of application for the

post. The Petitioner contended that the
impugned termination order was passed
arbitrarily without giving any opportunity of

hearing to the Petitioner.

It was held that the termination order was
illegal, violative of the principles of natural
justice and Articles 14 and 21 of the

Constitution of India. The HC quashed the

Right against
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order and directed the Respondents to restore
Petitioner's services in the post of labour with
continuity of service and all consequential
benefits, including arrears of salary. The HC
held that the eligibility criteria for the post of
Labour included being able to read, write, and
speak in Marathi language, but this condition
would not be applicable to the Petitioner as he
is a person who is 100% deaf and hard of
hearing. The HC further observed that the
special recruitment campaign for persons with
disability was enacted for the protection of the
rights of persons with disability and to create a

barrier-free environment for them.
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21.

2020,
Bombay HC,

Division Bench

RPwD Act,
2016: Section
20

PwD Act, 1995:
Section 47

Vikas v. State of Maharashtra & Ors., 2020
SCC OnLine Bom 801

The Petitioners were drivers with MSRTC
whose services were terminated on the ground
that they were diagnosed with colour vision
deficiency. They were not provided with
alternative jobs or salaries for over two years.
Their requests for alternate employment were
rejected by placing reliance on a 2016 MSRTC
Circular. Petitioners challenged it as being ultra
vires of Section 20 of the RPwD Act, 2016.

The HC ruled that Clause 11 of the impugned
Circular was arbitrary and illegal, and the
Petitioners were entitled to alternative jobs and
back wages. The HC issued guidelines for
MSRTC to complete medical examinations and
disability certifications, provide alternative

positions, pay back wages for the entire period,

and implement these guidelines in their entirety.

Right to be
absorbed in
alternate jobs
and not be
illegally

terminated.

Alternate
Employment,
Reasonable

Accommodation

+-+ https://www.staffnews.in ¢-¢

114




Compilation of summaries of judgements delivered by High Courts in India

22.

2019, Bombay
HC, Single
Judge Bench

RPwD Act,
2016: Section
14, 34, 80 and
82

Member Secretary, District Selection
Committee, District Health Officer, Zilla
Parishad, Akola & Anr. v. Sangita
Trambakrao Puri &Anr., 2019 SCC OnLine
Bom 901

In this case, the District Selection Committee of
the Zilla Parishad and the Chief Executive
Officer of the Zilla Parishad challenged an order
passed by the Commissioner for persons with
disabilities directing them to appoint a
candidate for the post of Nursing Officer
(female). The Petitioners denied the
appointment to the candidate based on an
opinion given by the concerned department of
the State.

The Commissioner relied on the relevant
provision of the RPwD Act, 2016 which
specifies the classes for whom the appropriate

government is required to reserve vacancies.
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The Commissioner found that the candidate
was affected by a disability that could be placed
under Section 34(1)(c) of the RPwD Act, 2016

and held in favour of the candidate.

The HC found that the Petitioners could not
deny appointment to the candidate based on an
opinion given by the concerned department of
the State. The HC noted that the appropriate
government is required to reserve vacancies for
certain classes as specified under Section
34(1)(c) of the RPwD Act, 2016 and that the
reservation has to be for broader specific class
identified therein. The HC observed that all
posts of nursing officer (female) could not be
permitted to be reserved for persons affected

by disability only of a particular kind.
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23.

2018, Bombay
HC, Division

Bench

RPwD Act, 2016

Section 18 and
20(3)

State of Maharashtra & Ors v. Suhas
Shreepad Atre & Anr., 2018 SCCOnLine
Bom 16565

The Respondent, a person with a 53% disability
to his left hand, joined service in 1983 as a
Laboratory Assistant. The Respondent alleged
that he was entitled to a promotion and despite
completing 12 years of service, was not
promoted. Under the Assured Career
Progression Scheme, the Respondent was
given benefit of a promotional post from 1995,
post which the Respondent worked another 12
years for which the State did not give a
reciprocal pay-scale increase till 2005. The
State adopted a stand and initiated steps to
recover the amount given to the Respondent on
ground that the post was isolated. The
Respondent approached the Commissioner
(Disabillity) whose order was challenged before
the HC by the Petitioner-State. The

Right to get pay-
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Non-
Discrimination,
Employment,
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Respondent argued that he was discriminated
against due to his disability, and the
Commissioner's order in his favour should not
be interfered with. The Respondent further
contended that he retired in March, 2018 and
the State’s actions to recover the increased
pay-scale were violative of provisions of

the RPwD Act, 2016.

The HC held that under Section 20(3) of the
RPwD Act, 2016 the Commissioner (Disability)
could exercise powers in case a Government
Employee was being discriminated against on
grounds of disability and the Respondent had
given his services to the State since 1983. The
HC stated that the Petitioner-State was not
entitled to recover the amount disbursed to the
Respondent and directed the Petitioner-State to
complete the Respondent’s pension papers, if

not completed earlier.

118

+-+ https://www.staffnews.in ¢-¢




Compilation of summaries of judgements delivered by High Courts in India

24.

2018,
Bombay HC,

Division Bench

RPwD Act, 2016
: Section 3(1)

High Court On its Own Motion v. State of
Maharashtra & Ors., 2018 SCC OnLine Bom
21221

The HC in this case took Suo Motu Cognizance
of the poor condition of roads in the state of
Maharashtra which caused unnecessary

distress to the public and put them in danger.

The HC stated that with respect to Section 3(1)
of the RPwD Act, 2016, it is the obligation of the
government to ensure that persons with
disability have the right to equality and life with
dignity as enshrined under Article 21 of the
Constitution of India. The HC emphasised that
the provisions laid down for the maintenance of
roads and potholes are made taking into
consideration of RPwD Act, 2016 and directed
the local authorities to do everything possible

so that the rights of persons with disabilities are

Right to travel
safely and

independently.

Accessibility,

Public Transport
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protected, including introduction of additional

measures to cater to their specific needs.
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25.

2018, Bombay
HC,
Single Judge

Bench

PwD Act, 1995 :
Section 2(t)

and 47

General Manager of B.E.S.T. Undertaking v.
Mohammad Ramjan M. Shahaban & Anr.,
2018 SCC OnLine Bom 912

The Petitioner challenged an order passed by
the Commissioner, Handicapped Welfare,
Maharashtra State passed an order directing
the Petitioner to engage Respondent No. 1, a
driver who acquired a disability during his
service, in some other post with the same pay

scale and service benefits.

The HC held that the Commissioner has the
power to look into complaints with respect to
the matters relating to deprivation of rights and
to redress grievances effectively. The HC also
held that a person does not have to be certified
as a ‘person with disability’ under Section 2(t) of
the PwD Act, 1995 to claim benefits of Section
47 of the PwD Act, 2016. The HC further held

that an employee who acquire a disability
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during his service is protected under Section 47
of the PwD Act, 1995 and the employer has a
statutory obligation to protect such employees,
noting that the clear mandate of Section 47 is to
shift the employee to another post with the
same pay scale and service benefits, or to keep
him on a supernumerary post until such other
post is available or until he attains the age of

superannuation, whichever is earlier.

122

+-+ https://www.staffnews.in ¢-¢




Compilation of summaries of judgements delivered by High Courts in India

26.

2015, Bombay
HC,
Single Judge

Bench

PwD Act, 1995 :

Section 2

Dattatraya Raghunath Kobarne v.
Maharashtra State Road Transport
Corporation & Anr., 2015 SCC OnLine Bom
6490

The Petitioner, an award-winning driver with the
Maharashtra State Road Transportation
Corporation (MSRTC) suffered a paralytic
stroke while on duty. Subsequently, after his
medical leave he was neither given work nor
wages, he was directed to obtain a fitness
certificate from a civil surgeon and the
Respondent refused to allot him duties until the
medical certificate was received in a specific
format. The Petitioner then preferred a
complaint with the Industrial Court which
granted him wages for a certain period, but not
for the period of his medical unfithess. The
Petitioner challenged this before the HC,
arguing that he could not have been allotted the

duty of a driver as he was medically unfit and
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that the Respondents could have pragmatically
accommodated him on a light job till the

medical procedures were completed.

The HC noted that persons with disability
deserve a dignified status in society and that
recognition of their human dignity serves as a
reminder that they have a stake in and a claim
on society. The HC held that the view taken by
the Industrial Court was pedantic and not
pragmatic. The HC partially allowed the petition
and directed the Respondent to treat the period
of medical unfitness as "on leave" and pay the

Petitioner his salary.
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27.

2013, Bombay
HC,
Single Judge

Bench

PwD Act, 1995 :
Section 47

Maharashtra State Road Transport
Corporation, Wardha v. Diwakar
Madhukarrao Malkapure & Ors., 2013 SCC
OnLine Bom 1634

The Respondent was working as a driver with
the Maharashtra State Road Transport
Corporation. During the course of his
employment, he was referred to the medical
officer for a visual acuity test and was declared
unfit to drive vehicles. After this, the Petitioner
issued a letter terminating the Respondent’s
service, without offering him an alternate job.
The same was challenged by the Respondent
who argued that it violated Section 47 of the
PwD Act, 1995.

The HC, agreeing with the Respondent, held
that Section 47 of the PwD Act, 1995 mandated
the employer to provide alternative employment

to an employee who has acquired a disability
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during his service, or if the same is not
possible, then provide a supernumerary post
until a suitable post is available. It held that
employees cannot be terminated on the ground
that an employee is unfit, since the employer is
obligated to accommodate them in a
supernumerary post until a suitable one
becomes available. The HC then imposed

exemplary costs on the Petitioner.
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28.

2011, Bombay
HC, Division

Bench

PwD Act, 1995 :
Section 47(2)

Union of India & Ors. v. Pramod Sadashiv
Thakre, 2011 SCC OnLine Bom 1407

The Respondent, a Civil Mechanical Transport
Driver, was admitted into service in 2003 after
being deemed medically fit. However, in 2005
he was terminated from service because he
was found to be affected by colour vision
deficiency. The Respondent assailed his
termination before the CAT on the ground of
being violative of Section 47(2) of PwD Act,
1995 which prohibited termination of services of
an employee on the sole ground of incurring a
disability. Respondent was successful and
obtained a favourable order which Petitioner
State challenged before the HC.

Petitioner argued that the defence of Section 47
of the PwD Act, 1995 cannot be claimed by the
Respondent since the disability was not

acquired during the course of the employment,
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but was rather congenital. The HC observed
that the Petitioner failed to prove that colour
vision deficiency is a congenital disability and
cannot be acquired later in life. Additionally, the
Petitioner had employed the Respondent after
a due medical fitness test certification, implying
that the Respondent was not affected by any

disability.

The HC did not accept the argument of the
State that Section 47 of the PwD Act, 1995 did
not apply to temporary employees on probation,
observing that Section 47 of the PwD Act, 1995
did not make any distinction in this regard, and
held that the purpose of the PwD Act, 1995 is to
protect all employees who may be terminated

for incurring a disability.
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29.

2010, Bombay
HC,

Division Bench

PwD Act, 1995 :
Section 47

Edward Swalin D'cunha v. Commissioner
for Persons with Disabilities, Pune & Anr.,
2010 SCC OnLine Bom 415

Petitioner was an employee with Shipping
Corporation of India (SCI), while on duty,
developed intellectual disability and obtained a
medical certificate indicating that he was
diagnosed with Schizophrenia and that the
disability amounted to 70%. Consequently, he
requested for an onshore job but the same was
rejected, following which, believing he had no
other option, the Petitioner resigned. Later, on
learning that he was protected under Section
47 of the PwD Act, 1995 and that it was his
right and the duty of his employer to provide
him with a suitable job onshore, he filed a
complaint against his employer under Section
62, PwD Act, 1995 with the Commissioner for
Persons with Disabilities, Pune alleging

discrimination. SCI opposed the same urging

Right to
reasonable
accommodation
including
appropriate job

posting.

Employment,
Wrongful
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Voluntary
Resignation,
Reasonable
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that the resignation was given by free will and
thus they were not bound to provide him with
employment. The Commissioner ruled in
favour of SCI which was challenged by the

Petitioner before HC.

The HC, rejecting the SClI's contentions held
that the question that needs to be considered is
whether the Petitioner would have resigned
even if he was offered an onshore job.
Answering the same in the negative, the HC
held that the resignation thus cannot be termed
to have been given voluntarily. The HC, apart
from Section 47 of the PwD Act, 1995 also
referred to Article 41 of the Constitution of India
that deals with DPSPs and lays down that state
shall make effective provisions for securing the
right to work, inter alia, in cases of
disablement. SCI was directed to offer the

Petitioner an on-shore job.
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30.

2022,
Chhattisgarh
HC,

Division Bench

RPwD Act, 2016

Section 2

Anjali Sonkar v. State of Chhattisgarh &
Ors., 2022 SCC OnLine Chh 2696

The Petitioner, a student who appeared in
NEET-2022 sought admission under the
persons with disabilities quota for MBBS in a
government medical college in Chhattisgarh.
The State disallowed the Petitioner's admission
under the said category citing State
Government’s 2018 Rules according to which a
disability certificate would be considered
acceptable only if issued by the State Medical
Board in the prescribed format. Petitioner
possessed a certificate of disability issued by
the District Medical Board, Rajnandgaon, which
showed that she had sustained 40% permanent

locomotor disability due to an electric shock.

The HC held that the Petitioner was eligible for
admission under the persons with disability

category as she possessed a certificate of

Right to avail
reservation for
persons with
benchmark

disabilities.

Education,
Reservation,
Disability
Certificate
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disability showing that she had sustained 40%
permanent locomotor disability. The minimum
percentage of disability required for availing
reservation under the person with disability
category was 40% (Benchmark Disability). The
HC further held that the 2018 Rules were ultra
vires RPwD Act, 2016, as Rule 5(2)(b)(i)
disqualified any person with a disability in the
upper arm. The HC also noted that the
certificate issued by the State Medical Board
was not in conformity with the Notification
issued by the Central Government, and the
Board did not discharge its duty in verifying the
authenticity of the disability certificate.
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31.

2022,
Chhattisgarh
HC,

Single Judge

Bench

RPwD Act, 2016

Section 20, 79
and 80.

Dharmraj Prasad v. State of Chhattisgarh &
Ors., 2022 SCC OnLine Chh 596

The Petitioner in this case was a person with
41% disability who had been seeking a transfer
to a school within the District Durg, which is his
home district. Despite repeated requests to the
employer, the Petitioner did not receive any
relief in this regard, prompting him to approach

the HC for an appropriate direction.

The HC noted that Section 20 of the RPwD Act,
2016 provides for non-discrimination in
employment and allows the appropriate
government to frame policies for posting and
transfer of persons with disabilities. The
General Administration Department, Govt. of
Chhattisgarh in 2010 passed an order that
persons with disabilities under government

employment be considered for posting at their

Right to get
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birthplace or home district, as far as

practicable.

The Disability Commissioner in the State of
Chhattisgarh also recommended in favour of
the Petitioner, directing the Directorate of Public
Instructions to take appropriate steps ensuring
accommodation of the Petitioner at a place in
and around Durg. The HC also directed the
Respondents to look into the Petitioner's
grievance and take appropriate steps within

three months.
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32.

2021,
Chhattisgarh
HC,

Single Judge

Bench

PwD Act, 1995 :
Section 32 and
33

Mahesh Kumar Pandey v. Chairman, Coal
India Limited & Ors., 2021 SCC OnLine Chh
3191

The Petitioner was aggrieved by his
candidature for promotion not being considered
against the persons with disability category. He
contended that he was entitled to relief under
the PwD Act, 1995, despite the absence of
reservation for persons with disability in
Government policy or guidelines for
selection/promotion from non-executive cadre
to executive cadre. The Respondents argued
that the Petitioner was not entitled to any relief
as Government policy or guidelines did not
provide for any reservation for persons with
disability on departmental promotion from non-
executive cadre to executive cadre.
Respondent SECL also filed an affidavit stating
that there was no provision for reservation for

persons with disabilities in promotions from

Right to
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non-executive to executive cadre for the post of

Welfare/Personnel in E-1 grade.

The HC followed dicta of the SC that
reservation is applicable in promotions as
provided under Section 33 of the PwD Act,
1995, and once a post is identified, reservation
must necessarily follow. The HC declared the
impugned memoranda as illegal and
inconsistent with the PwD Act, 1995 and
directed the Respondent SECL to provide
reservation in promotions after undertaking the
process of identification of post(s) under
Section 32 of the PwD Act, 1995, and then

considering the case of the Petitioner.
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33.

2017,
Chhattisgarh
HC, Single
Judge Bench

PwD Act, 1995:
Section 33

Sanjay Sondhi v. State of Chhattisgarh, 2017
SCC OnLine Chh 1537

The Petitioner, a person with 100% visual
disability, cleared the Civil Services
Examination conducted by the Chhattisgarh
Public Service Commission and had filed his
preference for the post of Naib Tahsildar

and four other posts. The Petitioner had
claimed age relaxation for this post, and filed a
writ petition for directions to increase the age
relaxation for Class-Il posts with the relief that
he may be appointed for the post of Deputy
Collector. The Petitioner also prayed that the
HC direct the Chhattisgarh Public Service
Commission to reserve 3% vacancies

for persons with disability under Section 33 of
the PwD Act, 1995.

The Respondent-State argued that a State

Government Notification from 2006 exempted
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the State from application of Section 33 of the
PwD Act, 1995 and the benefit of relaxation of
age is only available to Class-Ill and Class-IV
posts. Furthermore, the Chhattisgarh Public
Service Commission contended that the post of
Deputy Collector was exempted from
application of Section 33 of PwD Act, 1995.

The HC considered the Notification which
exempted the cadre post of State
Administrative Services (including the post of
Deputy Collector) from the operation of Section
33 of the PwD Act, 1995 and stated that the
power of exemption must be exercised subject
to conditions mentioned in the proviso. The
exclusion of entire cadre of State Administrative
Service from the operation of Section 33 of the
PwD Act, 1995 did not align with the objective
of the PwD Act, 1995 and therefore, the HC

directed the Respondent-State to reconsider
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the exemption Notification in light of the
objectives of the PwD Act, 1995.
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34.

2022,
Calcutta HC,
Single Judge

Bench

PwD Act, 1995 :
Section 2 and 3

RPwD Act, 2016
Section 2,

3, 16, 17, 20

and 102(2)

Dr. Arun Sarkar v. State of West Bengal &
Ors., 2022 SCC OnLine Cal 2282

The Petitioner, a person with 80% disability was
an Assistant Professor in Murshidabad. He
wanted to be transferred to a university nearer
to his house. West Bengal College Service
Commission recommended him for
appointment at another college that was closer
to his home, in the person with disability
category. On denial by the Governing Body of
the latter university, the Petitioner requested
the Commission to reconsider its
recommendation. On denial again, the
Petitioner challenged the decision before the
Court.

Petitioner argued that the decision of the
Governing Body was arbitrary and

discriminatory because the Petitioner was

Right to get
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covered by the definition of a person with a

disability.

The HC observed that the purpose of the
RPwD Act, 2016 was to provide a more
inclusive definition of disability and to remove
barriers in all forms which would violate the
purpose of the RPwD Act, 2016. The HC also
stated that RPwD Act, 2016 is a beneficial
legislation for maintaining the rights of persons
with disabilities and empowering them with
equal opportunities. It quashed the resolution
taken by the Governing Body and directed it to
come up with a fresh decision within 8 weeks.
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35.

2017, Calcutta
HC,
Single Judge

Bench

PwD Act, 1995 :
Section 26 and
39

All Bengal Special Educators Association &
Ors. v. State of West Bengal & Ors., 2017
SCC OnLine Cal 2564

The Petitioner Association approached the HC
in representative capacity on behalf of Special
Educators employed with West Bengal schools.
Through this petition, they have sought
regularisation of their employment, at par with
teachers for students who are not disabled.
One of the questions for consideration, in this
case, was whether they can seek regularisation
and whether Special Educators were entitled to

get equal pay for equal work.

The HC observed that the employment of the
Special Educators was done similar to the
teachers for students who are not disabled, and
there was no evidence that the Special
Educators were contractual employees. The

HC held that the denial of equal pay to Special

Right to equal
pay of special
educators for

equal work.

Employment,
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Educators was discriminatory since they were
discharging the same duties as other teachers
who are working for students who are not
disabled. The HC interpreted Sections 26 and
39 of the PwD Act, 1995 which underlined the
educational needs of persons with disability and
held that only Special Educators can help
realise the purpose of the PwD Act, 1995 and

allowed the case of the Petitioners.
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36.

2023, Delhi
HC, Division

Bench

RPwD Act,
2016: Section
93

PwD Act, 1995:
Section 33

RPwD
2017 :
NA

Rules,

Section

National Federation of the Blind v. Govt. of
NCT of Delhi & Anr., 2023 SCC OnLine Del
1403

The National Federation of the Blind filed a
public interest litigation alleging the inaction of
the Respondents in filling up the vacancies
reserved for candidates with blindness or
persons with low vision and in not providing
reservation to persons with blindness or
persons with low vision as per Section 33 of
PwD Act, 1995 read with RPwD Rules, 2017.

The Petitioner contended that the benefit of
reservations as per scheme of the Ministry of
Social Welfare had not been extended to
persons with disabilities. The Petitioner also
claimed that such inaction was a violation of the
statutory provisions of the PwD Act, 1995 and a
previous order of the SC with directions to give

effect to 3% reservations under Section 33 of
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vacancies that
might come up.
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of, identify and
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the PwD Act, 1995 and Section 34 of the RPwD
Act, 2016 had not been complied with. The
Petitioner had sought an order or direction to
examine the reservations not provided, direct
the Respondents including the State
Commissioner for Persons with Disabilities
(SCPD) to work out the vacancies which ought
to have been reserved for persons with
disabilities, call for the records relating to the
maintenance of a roster for giving effect to 3%

reservation for persons with disabilities.

The SCPD passed a detailed order furnishing
all details of the vacancies available to be filled
up by persons with disabilities. The HC found
that the existing vacancies in the SCPD order
needed to be filled up as soon as possible. The
GNCTD was directed to carry out a special
recruitment drive for persons with disabilities,
while also filling up the backlog of vacancies, as
was directed by the SC order. The HC listed out
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a detailed schedule for the SCPD and its
departments to adhere to and disposed of the

PIL in favour of the Petitioner.
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37.

2022, Delhi
HC, Single
Judge Bench

RPwD Act, 2016
: Section 3, 25,
26 and 75

Saurabh Shukla v. Max Bupa Health
Insurance Co. Ltd. & Ors., 2022 SCC OnLine
Del 4471

The Petitioner, a person with Tetraplegia and
paralysis below his chest, filed a petition
alleging denial of health insurance coverage by
rejection of proposals for health insurance by
two insurance companies, Oriental Insurance

Company and Max Bupa.

The HC held that persons with disabilities are
entitled to health insurance coverage, and
products should be designed to enable them to
obtain health insurance coverage. Disability
cannot be the basis of discrimination in the
matter of insurance. The HC referred to the
RPwD Act, 2016 and the UNCRPD, which
prohibit discrimination against persons with
disabilities in matters of health insurance. The

HC held that insurance policies cannot
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Discrimination.
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discriminate between physical and intellectual
disabilities or conditions, and availability of
insurance for them is essential. The HC allowed
the petition and directed the Insurance
Regulatory and Development Authority of India
to modify the terminology 'substandard lives' in
their regulations and take immediate steps to
ensure that insurance companies offer

adequate products for persons with disabilities.
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38.

2021, Delhi
HC, Single
Judge Bench

RPwD
2016:
32

Act,

Section

Anmol Kumar Mishra (Minor) v. Union of
India & Ors., 2021 SCC OnLine Del 5148

The Petitioner, a person with visual disability
due to keratoconus, applied for admission in
the persons with disability category for JEE
(Advanced), 2021. His candidature was
rejected on the basis that his disability
certificate stated that his disability was
temporary and likely to improve. The issue in
this case was whether the Petitioner's
temporary disability certificate could be
considered valid for the purpose of admission in
the persons with disability category for JEE
(Advanced) 2021. The Respondent-State
argued that the permanent disability certificate
allows for the reservation in admission;
however, the Petitioner’s certificate states that
their condition is likely to improve and therefore
they were not entitled to the benefit of the

reservation.

Right to non-
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The HC held that the Schedule of the RPwD
Act, 2016, which enumerates ‘specified
disabilities’, does not make a distinction
between permanent and temporary visual
disability. The RPwD Act, 2016 is a beneficial
legislation and must be interpreted in order to
fulfil its objectives, such a distinction between
permanent and temporary visual disability
would be unduly restrictive and contrary to
the RPwD Act, 2016 and the corresponding
guidelines. Therefore, the HC held that
Petitioner's temporary disability certificate
should be considered valid for the purpose of
admission in the persons with disability
category for JEE (Advanced) 2021.
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39.

2020, Delhi
HC, Division

Bench

PwD Act, 1995:
Section 32 and
33

Dileep Kumar Shukla v. Union of India &
Ors., 2020 SCC OnLine Del 156

The Petitioner, a person with visual disability,
challenged the failure of the Central Board of
Direct Taxes (CBDT) to provide reservations for
candidates who are persons with visual
disability in the Indian Revenue Service (IT)
and Indian Revenue Service (Customs &
Central Excise) (C & CE).

The Petitioner argued that he was allotted a
post in the Indian Information Service (JG)
based on his merit position in the persons with
visual/low vision disability category (B/LV). He
contended that he gave lower preferences to
the Indian Revenue Service (IT) and Indian
Revenue Service (C & CE) as no reservation
was indicated for candidates belonging to the
B/LV category. The Petitioner contended that

the CBDT failed to provide reservations to the

Right to avail
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specific to their

disability.
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persons with disabilities category from 1996
onwards, and that Sections 32 and 33 of the
PwD Act, 1995 do not make any distinction with
regard to Grade A, B, C, and D posts.

The Respondents argued they followed all rules
under the Civil Services Examination Rules,
2011 (CSE Rules), where all relevant vacancies
had been calculated and notified to the Cadre
Controlling Authority (CCA). The Respondents
stated that they were only engaged in allocation
of the service to the candidates dependent on
their preferences. The Petitioner’s eligibility was
only for the IAAS as per his rank and the
Respondents had also submitted that the IRS
(IT) and IRS (C & CE) posts were not specified

as providing reservation.

The CAT dismissed the Petitioner's challenge
to the failure of the Respondents to make

reservations for candidates with visual disability
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in the Indian Revenue Service (IT) and the
Indian Revenue Service (C & CE). The
Petitioner then approached the Delhi HC.

The HC found merit in the Petitioner’s
contentions and directed the Respondents to
allocate earmarked posts in the Indian Revenue
Service (IT) and Indian Revenue Service (C &
CE) to those with B/LV and examine whether
the Petitioner could be accommodated in any
such earmarked persons with disability

vacancies for B/LV.
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40.

2020, Delhi
HC, Division

Bench

RPwD
2016:
Section NA.

Act,

PwD Act, 1995:
Section NA.

Bhavya Nain v. High Court of Delhi, 2020
SCC OnLine Del 2525

The Petitioner challenged the denial of the
benefit of reservation under the category of
persons with disability by the Respondent. The
Petitioner was examined and a disability
certificate for Bipolar Affective Disorder (BPAD)
was issued in 2018 valid for a period of 5 years.
The Respondent had rejected the candidature
of the Petitioner from the Delhi Judicial
Services exam, under the persons with
disability quota on the ground that the
Petitioner’s mental disability is not of a

permanent nature.

The Petitioner cleared the prelims and mains
stage of the exam and was called for an
interview. However, as per the report of the
medical superintendent, it was found that the

condition of the Petitioner was in remission and
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likely to improve. Accordingly, the issue to be
determined by the Court was whether a person
certified to have been affected by a mental
illness i.e., BPAD - which is in remission and is
likely to improve, is entitled to the benefit of
Reservation provided to persons with disability
under the RPwD Act, 20167

The HC observed that BPAD was truly a
serious lifelong and permanent incurable
disorder that could, at best, be suppressed with
medications and treatment, but could not be
cured. TheHC also observed that the
Respondent had failed to substantiate the claim
that the mental disability of the Petitioner was

not permanent.

Regarding the Respondent’s reservations
against the Petitioner joining the service given
his condition and the demanding nature of the

job, the HC held that it was the decision as to
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what should be the threshold for allowing a
person with disability employment was within
the domain of the legislature and not up to the
Respondent, especially after posts are
advertised - and seats are reserved for, inter
alia, persons with mental illness, under the
RPwD Act. The HC accordingly directed the
Respondent to allow the Petitioner to

immediately join the service.
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41.

2018, Delhi
HC, Division

Bench

RPwD Act, 2016

Section NA.

Nipun Malhotra & Ors. v. Government of
NCT of Delhi & Ors., 2018 SCC OnLine Del
9507

The HC considered the issue of whether the
Respondents were well within their rights in
procuring standard floor buses as only 10% of
the buses have to be low floor buses, keeping
in line with Government of India guidelines
which stated that only 10% of government
owned public transport carriers had to be made

fully accessible.

The HC observed that India had ratified the
UNCRPD in 2007 and enacted the RPwD Act,
2016, to implement the principles for
empowerment of persons with disabilities as
laid down in the Convention. The Harmonious
Guidelines and Space Standards for Barrier-

Free Built Environment for Persons with
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Disabilities and Elder Persons also bound the

Respondents.

The HC noted that adequate access to all
facilities on the road as well as convenient
access to transport facilities is a right that flows
from various international covenants to which
India is a signatory. The HC further observed
that the Respondents are prohibited from
procuring any standard floor buses based on
the pronouncements of the SC, the RPwD Act,
2016, and the Harmonious Guidelines and
Space Standards. Therefore, the HC concluded
that the Respondents stood precluded from

procuring any standard floor buses.
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42.

2018, Delhi
HC, Single
Judge Bench

RPwD Act,
2016: Section
16

PwD Act, 1995:
Section 72

Manif Alam v. Indian Institute of
Technology, Delhi & Ors., 2018 SCC OnLine
Del 7255

The Petitioner, a student with a 50% locomotor
disability was enrolled in M.Sc.

Mathematics in Respondent No. 1 - Indian
Institute of Technology, Delhi under the
reserved category for persons with disabilities.
However, the institute struck off the student's
name from the Institute Rolls with effect from
the end of the 1 Semester on account of his
poor performance in the course, without an
opportunity to show cause for the same. The
Petitioner argued that the institute failed to
provide mechanisms to facilitate the education
of persons with disabilities, which gravely
prejudiced the Petitioner's education and

performance in the institute.
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Respondent No. 1, the institute, argued that the
Petitioner had been removed in accordance
with the Rules of the institution as represented
in the brochure, applied uniformly to all
students. It was argued that the Rules are
made by experts in the field of education and it
has been held in a catena of judgments that
courts should not interfere in academic matters.
It was also contended that the Petitioner was
well aware of the same, having signed an

undertaking to that effect.

The HC found that the institute failed to comply
with the requirements of the PwD Act, 1995 and
the RPwD Act, 2016. The HC also found merit
in the submission that the institute failed to take
steps to take care of the special needs of
persons with disabilities. The HC ruled in favour

of the Petitioner and allowed the writ petition.
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43.

2018, Delhi
HC, Single
Judge Bench

RPwD Act, 2016
: Section 34

Yasmeen Mansuree v. Union of India & Ors.,
2018 SCC OnLine Del 11627

The Petitioner, an acid attack survivor, had
been working as a nurse in Delhi for around
three and a half years obtaining her diploma in
General Nursing and Midwifery in 2014. In
2018, AIIMS issued an advertisement for filling
up various Group-‘D’ and ‘F’ posts. The
Petitioner filed a writ petition alleging that the
advertisement was violative of Section 34 of the
RPwD Act, 2016 as it did not include acid
attack survivors amongst the categories of
persons with disabilities who could apply for the

posts.

The Petitioner argued that the SC had
mandated compliance with the provisions of the
RPwD Act, 2016 by the government. The said

directions, according to the Petitioner, stood
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violated by the act of AIIMS in not permitting

acid attack survivors to apply for the posts.

AIIMS contended that in the absence of any
Notification issued under Section 33 of the
RPwD Act, 2016 it was bound by the earlier
Notification issued under Section 32 of the PwD
Act, 1995 which only identified “OL” as the
category of disability, the persons possessing
which would be suitable for being considered
for the post of Nursing and that no other
category of disability could be included in its

advertisement.

The HC analysed the provisions of Section 34
of the RPwD Act, 2016 and noted that the
inclusion of additional categories of disabilities
was intended to extend the scope of
reservation for persons affected by other
disabilities, which was fundamentally a

measure aimed at social justice. The HC
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agreed with the Petitioner that AIIMS had
violated the provisions of Section 34 of the
RPwD Act, 2016 by not including acid attack
survivors amongst the categories of persons
with disabilities who could apply for the posts.
The HC disposed of the writ petition directing
AIIMS to take a final decision on whether acid
attack survivors would, or would not, be eligible
to be considered for appointment against the
post of Nursing Officers, in the context of the
RPwD Act, 2016 and consider the case of the
Petitioner in light of that decision. The HC also
noted that the Petitioner would be at liberty to
agitate her grievances by seeking appropriate
remedies in accordance with law if she
continued to remain aggrieve, either because of
non-inclusion of acid attack as a category of
disability in the Notification or against her non-

appointment as nursing officer.
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44,

2017, Delhi
HC, Division

Bench

RPwD Act,
2016:
Section  2(h),

16, 40, 41 and
89

Court on its Own Motion v. Union of India &
Ors., 2017 SCC OnLine Del 9968

The Respondent, a person with visual disability,
had missed the admission test conducted by
Delhi University because he could not board
the train at Unnao station though he had
reserved a berth in a coach meant for persons
with disability but the coach was bolted from the
inside. The HC held that this was a denial of
right of access to public transport under Section
40 and 41(1) of the RPwD Act, 2016. The HC
ruled that this obstruction was a violation of his
constitutional right to equality and non-
discrimination and a breach of the statutory

duty of the Respondent.

The HC emphasised the importance of the
RPwD Act, 2016, and the need to ensure
compliance with its provisions to protect the

rights of persons with disabilities and the

Right to have
access to public

transport

Accessibility,
Public Transport,
Discrimination,
Equal
Opportunity
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necessity of ensuring that persons with
disabilities were provided with equal
opportunities and assistance to overcome
obstacles and participate fully in academic and

professional pursuits.

The HC directed the University to hold the test
for Respondent, giving such assistance as
permissible under the applicable rules for
undertaking the examination. The HC also
directed the Respondent to be granted
admission to the course if he qualified for the
exam and was placed appropriately in the merit
list while sounding caution that directions in this
case would not be taken as a precedent in any

other case.
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45.

2016, Delhi
HC, Division

Bench

PwD Act, 1995:
Section 2(t), 32,
33, 39 and 47

Sanjana Sinha v. University of Delhi & Anr.,
2016 SCC OnLine Del 3495

The Petitioner had a disability of 80% due to
the amputation of her left leg. She applied for
admission to the MBBS course under the
persons with disability quota, but was declared
ineligible by the Respondent no. 1 as the MCI
guidelines and regulations did not permit
admission in MBBS/BDS courses under
persons with disability category, wherein the

disability was beyond 70%.

The HC held that the PwD Act, 1995 mandated
educational institutions to reserve seats for
persons with disabilities, and the MCI
guidelines and regulations were in violation of
the PwD Act, 1995. The HC noted that the
definition of "disability" under Section 2(i) of the

PwD Act, 1995 specifically included locomotor
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disability, and all educational institutions must

reserve seats for persons with disabilities.

The HC opined that a construction that
promoted the purpose of the legislation should
be preferred to a literal construction, and a
construction which would defeat the rights of
have-nots would lead to injustice should always
be avoided. The HC allowed the writ petition,
stating that the Petitioner having a disability of
80% was a more appropriate case to be given
benefit of the PwD Act, 1995. The HC also
directed the Respondent that they shall not
deny admission to the Petitioner, if successful
in a future NEET examination on ground of her
80% disability.
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46.

2016, Delhi
HC, Division

Bench

PwD Act, 1995:
Sections 32, 33,
36 and 41

Shweta Bansal v. Union of India & Ors., 2016
SCC OnLine Del 4265

The Petitioner, a candidate with locomotor
disability who appeared in the Civil Services
Examination, 2012 was not allocated any
service and her name was excluded from the
final selection list despite her having secured
769th position. The reason given was that the
Petitioner had indicated preference only for 8
out of the 24 services and she was ineligible for
all 8. The Petitioner filed a writ petition invoking
the provisions of the PwD Act, 1995, and
challenged the order passed by CAT as it did
not allow her prayer for allotment of the Indian
Administrative Service and the Indian Foreign
Service (IFS).

The HC considered the precedent of the SC
where it was held that a minimum of 3%

vacancies of posts in the establishment, 1%
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each has to be given to three categories, i.e,
persons with blindness or low vision; persons
with hearing impairment, and persons with
locomotor disability or cerebral palsy. As a
consequence of such a judgement by the SC,
the HC held that the Petitioner had a right to be
considered and allocated the vacant post
reserved for a person with locomotor

disability/orthopaedic disability.

The HC modified the order of the CAT holding
that the Petitioner was in fact eligible for
appointment to the post of IFS and directed the
Respondents to proceed to issue the selection
letter for such appointment. The HC held that
the Petitioner had a right to be considered and
allocated the vacant post reserved for a person
with locomotor disability/orthopaedic disability.
The HC held that the Petitioner would not be
entitled to back wages and would undergo

training with the next batch. The promotions
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already made would not be disturbed as a

result of the relief granted to the Petitioner.

+-+ https://www.staffnews.in ¢-¢

170




47.

2010,
Delhi HC,
Single Judge

Bench

PwD Act, 1995:
Section 26 and
30

Lalit & Ors. v. Govt. of NCT & Anr., 2010
SCC OnLine Del 1882

This petition was filed by 12 residents of the
hostel attached to Andh Mahavidyalaya, New
Delhi, an institution for students with visual
disability, seeking a direction that they may not

be expelled or dispossessed from the hostel.

The case of the Respondents was that out of
the12 Petitioners, expulsion orders were issued
only against 5 inmates on the ground that the
hostel was meant only for students up to Class
VIl and the Petitioners had overstayed. Many
of them were aged between 25-35 years and it
was alleged that there was a shortage of space
for deserving younger students. Moreover,
these 5 were stated to have been intimidating
the younger students and disrupting their
education. One of the main issues before the

HC was whether the hostel was obligated to
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accommodate the Petitioners because of their
status as persons with visual disability even if it
resulted in a disadvantage to the other students

with visual disability.

The HC relied upon Article 24 of the UNCRPD
which guaranteed the right to education and
held that in the context of a child with disability
housed in a state-run institution, there is a
cluster of laws all of which could be traced to
the fundamental rights to liberty and a life with
dignity. It held that in the context of a young
person receiving education in a state-run
institution as a resident scholar, the right to
shelter and decent living is an inalienable facet
of the right to education itself and when the
State takes over the running of an educational
institution that caters to the needs of persons
with disability, it has to account for the
‘cascading effect’ of multiple disadvantages that

such children face.
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The HC was called upon to balance the two
rights, by taking into account the level of
disabilities faced by each group demanding
accommodation. The HC directed the
Authorised Officer to ensure necessary action
in respect of those residents who ought not to
be staying any longer in the hostel and that
their eviction was not on a selective basis, or
overnight. The HC stated that sufficient time
should be given to such residents to make
alternative arrangements and every possible
assistance should be extended to them to find

an alternative accommodation.
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48.

2012, Delhi
HC, Division

Bench

PwD Act, 1995:
Section 26

Social Jurist, A Civil Rights Group v. Govt.
of N.C.T. of Delhi, 2012 SCC OnLine Del
4651

The petition filed in public interest highlighted
the deficiency of requisite teaching aids for
children with disability and non-availability of
Special Educators, in the unaided and aided
private schools of Delhi and sought directions in

that regard.

The HC found merit in the contention that the
deployment of Special Educators could not be
deferred till the admission of children with
disability and the schools have to be in a state
of readiness and preparedness to receive
children with disability. The HC directed all
recognized aided and unaided private schools
in Delhi to appoint Special Educators and to
make their building and school premises barrier

free so as to provide free movement and
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access to children with disabilities. The HC also
directed the Department of Education, Delhi to
ensure the appointment of Special Educators in
schools without children with disabilities, and
where schools already had children with
disabilities, the Respondent-State was directed
to immediately make provisions for Special
Educators and no school could refuse to
procure and employ all necessary teaching aids

and reading materials.
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49.

2002, Delhi
HC, Division

Bench

PwD Act, 1995:
Section 33 and
36

Government of NCT of Delhi v. Bharat Lal
Meena, 2002 SCC OnLine Del 938

The Respondent, a person with orthopaedic
disability, had applied for the job of physical
education teacher under an Office
Memorandum (OM) that was issued by the
Government, allowing for reservations for
persons with disabilities. He passed the written
test and was inducted as a physical education
teacher on the recommendation of the
Directorate of Education after being satisfied
with his educational qualifications. However,
after induction, the nomination was sought to
be cancelled by order of the Chief
Commissioner of Disabilities on ground that he
was selected in the persons with disability
category for which he was not eligible for
reservation for the post of physical education
teacher and that the OM had a mistake and

hence the employment was terminated. The

Employment
cannot be taken
away after
induction has
already taken

place.

Employment,
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Tribunal sided with the Respondent and hence
the State filed the present writ petition

challenging the order of the Tribunal.

The HC, agreeing with the Respondent and the
Tribunal, held that the letter from the Chief
Commissioner of Disabilities was an invalid
document. The HC stated that it was the duty of
the government (Petitioner) to issue necessary
instructions and the employment of the
Respondent could not be rejected after having
passed the exams and termed to be fit for the
position of a physical education teacher.
Employment could not be taken away after

induction had taken place.
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50.

2002, Delhi
HC,
Single Judge

Bench

PwD Act, 1995:
Section 2(t)
and 59

Life Insurance Corporation of India v. Chief
Commissioner for Disabilities Ministry of
Social Justice & Empowerment, 2002 SCC
OnLine Del 1016

The Petitioner (LIC) had filed a petition against
the order of the Chief Commissioner for

Disabilities Ministry of Social Justice.

Respondent 2, had applied for the post of peon
under LIC and had passed the interview as well
as the written test. However, on being sent for a
medical check-up before the commencement of
employment, the Respondent was diagnosed
with a progressive case of Huntington's
Chorea, with a disability of 45%. However, on
being consulted again under VIMHANS
hospital, he was said to be affected from a non-
progressive case of dystonia. Due to conflicting
medical opinions, the commissioner asked for

his check-up to be done by a Government
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hospital, and his report here said that he was a
case of generalised dystonia and that his
intelligence was average, and that he could
comprehend and speak normally. It also stated
that his cognitive functions were within normal
limits. The doctors of LIC were still not
convinced and thus appealed against this

order.

The HC rejected the appeal, and noted that the
tasks that a peon was supposed to perform did
not require any specialised skill sets and that
the Respondent was capable of undertaking
most tasks. It held that even though he could
not complete all tasks, LIC should be lenient as
there would be many other clerks who could
undertake this job. Thus, the HC secured the
Respondent’s job as a peon.
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51.

2001, Delhi
HC,
Single Judge

Bench

PwD Act, 1995 :
Section 47 and
59

Virender Kumar Gupta v. Delhi Transport
Corporation, 2001 SCC OnLine Del 962

The Petitioner, a conductor working under the
DTC met with an accident during the course of
employment due to which he acquired a
disability. After he recovered, AlIMS issued a
medical certificate indicating that he was not
totally incapacitated from working, and could be
given a desk job. However, the medical board
at the DTC examined him again and declared
him to be medically unfit, terminating his
employment and retiring him prematurely. The
Petitioner challenged the same. The
Respondent argued that since the medical
board of the Corporation opined that the
petitioner was medically unfit, they did not need
to question the premature retirement of the

Petitioner.
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The HC, allowing the petition, held that when a
medical certificate has deemed the Petitioner to
be fit for a desk job, then a provision has to be
made for the same. It held that even though
taking a second consultation (from the medical
board of DTC) is valid, it cannot be allowed to
supersede the opinion of a reputed expert
(AIIMS). The HC disallowing arbitrary
termination of Petitioner’s services set aside the
order of premature retirement of the Petitioner
with a direction to the Respondent to take the
Petitioner back in service and pay the salary
from the date when the Respondent stopped
paying full salary to the Petitioner, soon after

the accident/injury.
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52.

2021, Gujarat
HC,
Single Judge

Bench

RPwD Act, 2016

: Section 3

Mahendrabhai Savjibhai Ozat v. Paschim
Gujarat Vij Company Ltd., 2021 SCC OnLine
Guj 2518

The Petitioner was appointed as an apprentice
lineman for two years by the Respondent,
Paschim Gujarat Vij Company Limited in 2014.
He got in an accident in the course of service
as an apprentice while working as a wire-man
and lost his hand. The Respondent paid
compensation to the Petitioner under the
Workmen Compensation Act, 1924 but asked
the Petitioner to give physical tests for pole
climbing and written test, which the Petitioner
was unable to due to his 45% physical
disability. The Petitioner, after

various unanswered requests by the
Respondent Company, made a representation
to the Court of Commissioner (For Disabled
Persons) requesting that he be given any other

alternative appointment. The Commissioner for
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the Physically Disabled Persons, taking into
consideration the provisions provided under
Section 3(5) of the RPwD Act, 2016 directed
the Respondent to consider the case of the
petitioner for alternative employment. The
Respondent rejected his plea for alternative
employment, relying on Section 22(1) of the
Apprenticeship Act, 1961 and the order which
provided that it was not the employer’s
obligation to offer employment to any
apprentice who had not completed the period of
their apprenticeship training. The Petitioner
challenged such order and prayed to the HC for

alternate employment to be provided to him.

The HC held that the Petitioner was not able to
undergo physical and written examinations due
to his disability which occurred during the
Petitioner’s apprenticeship training and
therefore the Respondent had wrongly placed

reliance on the order. The Court quashed the

Pathways to Access: Courts on Disability Rights
183

+-+ https://www.staffnews.in ¢-¢




impugned order and directed the Respondent
to consider the case of the Petitioner for any
alternate employment against reserved

vacancies for persons with disabilities.
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53.

2016, Gujarat
HC, Single
Judge Bench

PwD Act, 1995:
Section 32, 33,
36 and 41

Tailor Keyur Atulbhai v. State of Gujarat,
2016 SCC OnLine Guj 7634

The Petitioners challenged the State
Government's Notification dated 12th February
2013, which only made persons with vision
more than 40% and less than 75% eligible for
the posts of Vidhya Sahayaks/Primary School
Teachers, thereby discriminating against the
Petitioners, candidates who are persons with
100% visual disability. The State Government
contended that a 100% blind candidate would
not be in a position to efficiently discharge

duties as a Teacher/Vidhya Sahayak.

The HC held that the State Government could
not make a distinction between candidates who
are persons with visual disability on the basis of
their percentage of disability and that a person
with 100% visual disability could be appointed

as a teacher. The HC also noted that the State
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Government had taken it for granted that a
100% blind candidate would not be able to
discharge their duties as a teacher, which was
not contemplated or permitted by the statutory
provisions. The HC emphasised the importance
of ensuring that the State Government
constituted an Expert Committee under the
provisions of Section 32 of the PwD Act, 1995
to identify suitable posts for persons with
disabilities to be reserved for in the

establishment of the State.
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54.

2016, Gujarat
HC, Single
Judge Bench

PwD Act, 1995:

Section 2

Naresh Bansilal Soni v. Municipal
Commissioner, 2016 SCC OnLine Guj 654

The Petitioner, a person with intellectual
disability, was receiving his deceased father's
pension from the Respondent, the Ahmedabad
Municipal Corporation. However, the payment
of the pension was stopped on the ground that
the certificate of being alive was not produced
before the Respondent and that the Petitioner
was able to work on his own. The HC held that
Rule 93 of the Gujarat Civil Services (Pension)
Rules, 2002 provides for payment of family
pension to children with intellectual disabilities,
visual impairment etc., if their disability renders
them unable to earn a living even after attaining
the age of twenty-five years. The HC further
held that the concerned officer had no authority
to decide whether the Petitioner is capable of
earning a livelihood or not by mere appearance

and that the stopping of the Petitioner's pension
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was arbitrary. The HC quashed the order and
directed the Respondents to pay the pension to
the Petitioner on a regular basis from the year

2014 with interest at the rate of 9% per annum.
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55.

2022,
Himachal
Pradesh HC,

Division Bench

RPwD Act, 2016
: Section 20

Nagender Kumar v. Himachal Pradesh State
Electricity Board Ltd. & Anr., 2022 SCC
OnLine HP 2512

The Petitioner filed the writ petition seeking
directions to be appointed to service with the
Respondent-Himachal Pradesh State Electricity
Board Limited on compassionate grounds in
lieu of the services rendered by his father, who
died in harness in 2020, after meeting with an
accident in 2005. Moreover, a promotion given
to the Petitioner’s father was also withdrawn by

the Respondent Board.

The issue before the HC was whether this
merited benefit under Section 20 of the RPwD
Act, 2016 to be given to the Petitioner. The
Petitioner argued that the State cannot
discriminate in promotion merely on grounds of
disability under Section 20 of the RPwD Act,
2016.
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The HC found withdrawal of Petitioner’s father’s
promotion to be illegal and quashed and set
aside the same, with the direction that the
Petitioner’s father would be deemed to have
continued on such post till attaining the age of
superannuation. The order declaring retirement
of the Petitioner’s father was also quashed and
set aside. The HC directed the Respondent to
reconsider the case of the Petitioner for
appointment on compassionate grounds as per
the qualifications of the Petitioner while
quashing the order of the Respondents
rejecting the application of the Petitioner for

grant of such appointment.
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56.

2014,
Himachal
Pradesh HC,
Single Judge

Bench

PwD Act, 1995 :
Section 2 and
47

Paras Ram v. State of Himachal Pradesh &
Anr., 2014 SCC OnLine HP 3786

The Petitioner, a peon in the office of Deputy
Commissioner Shimla District was affected
with chronic Schizophrenia. The Petitioner had
prayed for his retirement order to be set aside
as it was in violation of Section 47 of the PwD
Act, 1995. The Petitioner’s wife and son had
also sought employment on compassionate
grounds under the Deputy Commissioner but

their representations were rejected.

The Court considered whether the Petitioner
was legally entitled for benefit of Section 47 of
the PwD Act, 1995 and whether the Petitioner’s
wife and son were entitled to employment on

compassionate grounds.

The HC stated that the Petitioner was entitled

to the provisions of Section 47 of the PwD Act,
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1995 as Section 2(i) of the PwD Act, 1995
covered persons with intellectual disabilities.
The HC also set aside the retirement order of
the Petitioner and directed Respondent to
provide a supernumerary post to the Petitioner
until a suitable post is available or until the
Petitioner attains the age of superannuation,
whichever is earlier. The HC found no merit in
the arguments for employment for Petitioner’s
wife and son on compassionate grounds since
the benefits under Section 47 of the PwD Act,
1995 and the appointment of Petitioner’s wife
and son on compassionate grounds could not
be granted simultaneously. Writ petition was

disposed of.
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57.

2017, Jammu
& Kashmir HC,

Division Bench

PwD Act, 1995 :
Section NA

State of Jammu and Kashmir & Ors v. Suraj
Singh, 2017 SCC OnLine J&K 970

The Respondent, a person with a 100% visual
disability did not have accommodation in
Jammu. The Respondent approached the Chief
Minister for allotment of accommodation under
5% discretionary quota as per J.&K. Estates
Department (Allotment of Government
Accommodation) Regulations, 2004 which was
rejected on the ground that there was no
existing provision for giving housing

accommodations to persons with disability.

The Appellants had argued that the
aforementioned Regulations did not have any
specific provision for persons with disability
reservation in housing and that the Minister of
Estates, Government of Jammu and Kashmir
had already passed an order rejecting the claim
of the Respondent. The Single Judge of the HC
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had allowed the Respondent’s writ petition,
directing the Appellants to present the case

before the Minister of Estates in light of the

interpretation of the Regulations as given by the

Single Judge.

The Appellants then filed the appeal and the
Division Bench of the HC agreed with the
findings of the Single Judge. The Division
Bench held that the Regulations allowed for a
broader interpretation which would include
persons with disability. The HC quashed the
rejection order of the Estates Department and
directed the Minister Estates, Government of
Jammu and Kashmir to take a decision on the
entitlement of the Respondent for

accommodation.
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58.

2018,
Jharkhand HC,
Single Judge

Bench

PwD Act,
1995 :
Section 25 and
38(1)(b)

Mukesh Kumar Singh v. State of Jharkhand
& Ors., 2018 SCC OnLine Jhar 1538

The case was about a dispute on the
implementation of Section 25 of PwD Act, 1995
in the state of Jharkhand. The State had
formulated its policy under which age relaxation
of 5 years had been granted for persons with
disability for their appointment in government
services, but the Petitioner argued that the
policy runs contrary to the objective of the PwD
Act, 1995. The HC held that the PwD Act, 1995
was a Central Legislation, and provisions of

which were binding on every state.

The Office Memorandums had been issued
under the PwD Act, 1995, and these Office
Memorandums were in the nature of
subordinate legislation. The HC held that the
scheme of the State Government could not run

contrary to the

N.A.
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scheme/Guidelines/Notifications/Office
Memorandums issued by the Central
Government under the PwD Act, 1995 even
though they may be issued for employment

under the Central Government.
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59.

2016,
Jharkhand HC,

Division Bench

PwD Act, 1995:
Section 32, 33
and 36

Arun Kumar Singh v. State of Jharkhand &
Ors., 2016 SCC OnLine Jhar 3414

The case concerned implementation of Section
33 of PwD Act, 1995 which pertained to
reservation for persons with disability in
Jharkhand. The issue was whether reservation
under Section 33 of the PwD Act, 1995 had to
be implemented considering the total number of
posts advertised only or the number of posts

advertised viz-a-viz cadre strength.

The HC declared that reservations for persons
with disability were to be decided on the basis
of total cadre strength and implemented in
respect of the total number of vacancies
advertised. The HC emphasised that
Governments had to effectively implement the
PwD Act, 1995 to provide relief to persons with
disability and accord special attention to them

for true equality and effective conferment of
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equal opportunity. The HC directed the
Respondent, state of Jharkhand to direct all
establishments to compute the number of
vacancies available and to identify the posts
for persons with disability within a period of
three months and make all such data available
in public domain. The HC also directed the
Respondent to issue instructions to all
establishments making heads

of establishments personally responsible for
non-implementation of the scheme of

reservation for persons with disabilities.
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60.

2022,
Kerala HC,
Single Judge

Bench

RPwD Act, 2016

Section 34

PwD Act, 1995

Section 2(k), 32
and 33

K. J Varghese v. State of Kerala & Ors., 2022
SCC OnLine Ker 4028:

The Petitioners in this case were all 100% blind
and seeking employment opportunities to the
post of Upper Primary School Teacher, High
School Teacher, and also for non-teaching
posts, reserved for persons with

disabilities under the PwD Act, 1995. The
Kerala government introduced a scheme
reserving 3% vacancies for persons with
disability in Class Il and Class IV posts, while
the RPwD Act, 2016 mandates 4% reservation
in aided schools/colleges for identified posts.
The Management had the final say in hiring
persons with disability candidates in aided
schools. The Petitioner argued that the
Government order to provide 3% reservation for
persons with disability against the available
vacancies and to provide 4% reservation in

aided schools had not been implemented by

Right to
reservation
without any

hindrances.

Employment,
Reservation,
Backlog
Vacancies, Non-

Discrimination
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the Respondents. The Petitioner also
contended that the new order which created a
cut-off date for managers of Aided institutions
for providing reservation would allow them to
bypass the reservation provisions, thereby
violating the rights of persons with disability.
The Petitioner also submitted that implementing
the previous order to fill vacancies before
providing reservations will lead to a loss of
employment opportunities for persons with
disability in the State.

The Respondent argued that all decisions were
taken considering the interest of all the parties
and that the elaborate procedure for issuing
certification for specified disabilities and the
Rules for identification of posts reserved for
persons with benchmark disabilities is
necessary to support the interests of persons
with disability by facilitating data written under

the Employment Exchange.
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The HC held that delay in identifying posts
under Section 32 of the PwD Act, 1995 could
not be used to deny the benefit of appointment
under Section 33 to persons with disability.
Section 33 of the PwD Act, 1995 creates a duty
upon the establishment to make appointments
and the intention of the legislation under
Section 32 of the PwD Act, 1995 was not to
frustrate reservation benefits given under
Section 33 of the PwD Act, 1995. Identification
of reservation posts was required immediately
after the PwD Act, 1995, but resistance to
reservation was evident from delaying tactics.
Respondent’s argument based on Employment
Exchange data was not deemed valid by the
HC as persons with disability aspiring for
teaching posts in aided schools were not
required to register with the Employment

Exchange.
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The HC held that Managers of Aided Schools
were bound by the government orders and
were directed to provide 3% reservation of total
number of vacancies in the cadre strength. The
HC quashed the orders to the extent of creating
a cut-off date for filling up vacancies and gave
directions to calculate backlog vacancies with

no effect to appointments already made.
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61.

2021, Kerala
HC,

Division Bench

RPwD Act,
2016:
Section 31, 55
and 88

Dileepan K.R. & Anr. v. State of Kerala &
Anr., 2021 SCC OnLine Ker 9305

The Petitioner challenged the delay in
compliance with Sections 31, 55 and 88 of the
RPwD Act, 2016, and the non—availability of
financial assistance to schools for persons with
intellectual disability. The Petitioner argued
that many schools for persons with intellectual
disabilities were not able to run their institutions
due to delay in according aided status to
schools being run by private managements.
The government had issued orders accepting
the recommendations and granting aided status
to schools that catered to the educational
needs of students with intellectual disability.
However, appropriate funds were required to be
sanctioned for the implementation of the RPwD
Act, 2016 and Right of Persons with Disabilities
(Kerala) Rules, 2020. The Respondents argued

that more than enough funds had been

Right to
education,
including
financial
assistance to
schools for
persons with
intellectual

disability.

Special schools,
Appropriation of
funds, education
& Social Justice

Department.
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sanctioned and distributed to meet the
expenditure towards various expenses for

schools of persons with disabilities.

The HC directed the Director of Public
Instructions through a government order to
submit a proposal for creation of necessary
staff-teacher strength in the special schools
which had been conferred with aided status.
The HC also directed that any proposals so
sent were to be considered in the light of the
objective of the RPwD Act, 2016 and Right of
Persons with Disabilities (Kerala) Rules, 2020,
framed thereunder.
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62.

2020, Kerala
HC, Single
Judge Bench

RPwD Act, 2016
Section:  2(r),
2(s) and 17(i)

Blessen Baby (Minor) v. State of Kerala &
Ors., 2020 SCC OnLine Ker 714

The Petitioner through the writ petition sought
entitlement to a scribe and extra time in the
SSLC examinations under the RPwD Act, 2016.
Petitioner was a student with a borderline 1Q of
76 and was certified as a person affected with
dyslexia by a competent medical board. He had
filed an application for a scribe and extra time in
the SSLC examinations, but it was rejected by
the Respondents. The said rejection was also

challenged by the Petitioner.

The Respondent contended that the petitioner
submitted a certificate of disability which
showed a learning disability of 25%. It was
argued that the provisions of the guidelines
issued for the SSLC examinations, 2020 at
Clause XVII provided for benefits including

extra time and scribe only if the disability was to

Right to suitable
modifications in
curriculum and
examination
system to meet
the needs of all
students with
disabilities, not
just benchmark

disabilities..

Education,
Benchmark
disability,
Suitable
Modifications,
Reasonable
Accommodation,
Examination,

Scribe.
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the extent of 40% or more. In view of the fact
that the petitioner had produced only a rejection
certificate from the medical board showing a
disability of 25%, the benefits could not be

extended to him.

The Petitioner argued that he was entitled to a
scribe and extra time under Section 17(i) of the
RPwD Act, 2016, which provides for suitable
modifications in the curriculum and examination
system to meet the needs of students with
disabilities such as extra time for completion of
examination paper, facility of scribe, and

exemption from 2 and 3 language courses.

The HC observed that since the Petitioner was
a person with a disability of 25%, the benefits
sought are liable to be extended to the
Petitioner. The Respondents were directed to
provide the educational benefit of scribe as well

as extra time in the ensuing SSLC examination.
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63.

2020, Kerala
HC,
Single Judge

Bench

RPwD Act, 2016

Section 14;

National Trust

Act, 1999

Gopalan P.V. v. Union of India & Ors., 2020
SCC OnLine Ker 4723

The Petitioner filed an application under the
National Act, 1999 seeking appointment as the
guardian of Shri. Mahesh P.C., a person

with disability, for the purpose of dealing with
fixed deposits and to support him. However, the
orders on the application were not passed by
the Local Level Committee, which is the
authority under the RPwD Act, 2016. The

Petitioner filed a writ petition against the same.

The Amicus Curiaein the case pointed out that
proceedings did not lie under the National Trust
Act 2016 in the case and the Petitioner ought to
have moved under the RPwD Act, 2016 for the
appointment of a guardian.

The Petitioner subsequently filed an application

before the Sub Divisional Magistrate under

Appointment of a
limited guardian
under RPwD
Act, 2016.

Limited

Guardianship.
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Section 14 of the RPwD Act 2016 which
provides for grant of “limited guardianship”, to

support the person having a disability.

The Writ Petition was disposed of directing the
7th Respondent, the Additional-Sub Divisional
Magistrate and Sub Collector, Thrissur to
consider and pass orders on the Petitioner’s
application for appointment of a guardian, on its

merit as quickly as possible.
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64.

2019, Kerala
HC, Single
Judge Bench

RPwD Act, 2016
: Section 2(r)

Dr. Sheeja R.S. v. Sree Sankaracharya
University of Sanskrit, 2019 SCC OnLine Ker
5743

The Petitioner, an Assistant Professor, was
affected with Parkinson’s disease. She was a
native of Chirayinkeezhu in
Thiruvananthapuram District and had been
ordered to be transferred to a place nearly 525
kilometres away from her current workplace.
The Petitioner filed a writ challenging the
transfer order and claimed that she was entitled
to protection under the RPwD Act, 2016.

The issue raised was whether the transfer order
was illegal and whether the Petitioner was
entitled to protection under the RPwD Act,
2016.

The RPwD Act, 2016 defines a “person with

benchmark disability” as someone with not less

Right to get
posting at a
place of

convenience.

Employment,
Transfer,
Reasonable
Accommodation,
Parkinson’s
Disease,
Benchmark
Disability.
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than 40% of a specified disability. Parkinson’s
disease is not defined in measurable terms in
the RPwD Act, 2016. In the absence of such a
measurable definition, the Medical Board ought
to have assessed whether the Petitioner had a
benchmark disability. The Medical Board had
assessed the Petitioner’s disability as
Parkinson’s disease, but did not specify
whether it met the benchmark disability criteria
of 40%.

The HC directed the Medical Board to specify
the disability in measurable terms and re-issue
a certificate to such effect. The Court further
directed the university to accord all protection in
accordance with the RPwD Act, 2016 if the

Petitioner’s disability was specified above 40%.
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65.

2019, Kerala
HC,

Division Bench

RPwD Act, 2016

Section 2(r) and
2(s), 13 and 14;

PwD Act, 1995 :

Section 2 ;

MH Act, 2017:
Section 2(s), 3,
34, 46, 52, 53,
54 and 74;

National Trust
Act, 1999
Section 2, 14
and 15

Shobha Gopalakrishnan v. State of Kerala &
Ors., 2019 SCC OnLine Ker 739

The Petitioners sought appointment of a
guardian for a patient in a comatose state due
to irreversible brain damage caused by cardiac
arrest. The Guardians and Wards Act, 1890,
the MHA, 1987, and the Mental Healthcare Act,
2017 did not have provisions for appointing a
guardian to a person lying in a comatose state.
The RPwD Act, 2016 did not cover persons in a

comatose state.

The HC found that there was no enabling
provision for appointment of a Guardian to a
patient in comatose state under any statute in
India. The HC held that it was within the
exclusive domain of the Parliament to re-write
the provision. The HC clarified that the National
Trust Act, 1999 could not be referred to in every

case for the purpose of constitution of a local

N.A.

Comatose state,
Guardianship,
Intellectual

disability.
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level committee and appointment of a guardian
under Sections 13 and 14 of the National Trust
Act, 1999 as it could not have universal

application.
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66.

2018, Madhya
Pradesh HC,

Division Bench

RPwD Act, 2016
: Section 34

PwD Act, 1995 :
Section 32, 33
and 47

Rashmi Thakur v. High Court of Madhya
Pradesh & Ors., 2018 SCC OnLine MP 1183

The Petitioner, a person with visual disability
affected to the extent of 75% due to
microphthalmia in the right eye and coloboma
of iris in the left eye, had challenged the HC's
advertisement for filling up of posts of Civil
Judge Class-Il (Entry Level) which provided for
reservation of 2% posts for candidates with
orthopaedic disability without providing

reservation for candidates with visual disability.

The HC held that the HC's advertisement
contravened the provisions of Section 34 of the
RPwD Act, 2016, which mandated reservation
for persons with visual disability having low
vision and blindness. The HC observed that the
RPwD Act, 2016 has made a departure from
the provisions of the PwD Act, 1995 as the

reservation for persons with physical disability

Right to public
employment and
reservation for
candidates with

visual disability.

Employment,
Reservation,
Reasonable
Accommodation,
Visual Disability,
Non-

Discrimination.
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is not dependent on any condition. Therefore, in
absence of any decision to exempt the HC from
the provisions of the reservation, the HC was
bound to reserve posts for candidates with

visual disability.

The HC highlighted the need for governments
and employers to take proactive measures to
provide reasonable accommodations and
support to persons with disabilities, enabling
them to participate equally and fully in all
aspects of life. It observed that it was
imperative that the provisions of Section 32 of
the PwD Act, 1995 be implemented in letter and
spirit and declared the impugned memoranda
as illegal and inconsistent with the PwD Act,
1995. The HC also directed for the written
examination for the Petitioner to be conducted
within one month, and in the event of her
qualifying the same that she be considered for

appointment in accordance with the law.
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67.

2022,
Madras HC,
Single Judge

Bench

RPwD
2016:
Section
and 58;

Act,

3(1)

MH Act, 2017 :
Section
18(5)(d);

National Trust
Act, 1999

Section 10

T.R. Ramanathan v. Tamil Nadu State Mental
Health Authority & Anr., 2022 SCC OnLine
Mad 3032

Petitioner’s 61-year old son had been assessed
as a person with intellectual disability and was
eligible to be entitled to family pension benefits
after his death. To avail the said benefit, an
entry was required to be made in the
petitioner's pension book which required a
disability certificate. The Petitioner’s daughter
approached the Institute of Mental Health for
obtaining a certificate of disability under Section
58 of RPwD Act, 2016. The Institute insisted
that the person with intellectual disability who
could neither speak nor express himself, and
had severe anxiety be brought for assessment
in person. He was forced into a vehicle for this
purpose and the Institute deemed him to be a
person with intellectual disability but this was

deemed insufficient for issuance of certificate.

Right to
accommodation,
dignity, and
respect for
integrity for
persons with
disabilities,
equally with all
others.

Right to obtain a
disability
certificate
without any
hassle or
difficulty.

Health
infrastructure to
be malleable
enough to
address the

adequate needs

Accessibility,
Disability
Certificate,
Reasonable
Accommodation,
Health, Family

Pension.
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The Institute insisted that the person with
intellectual disability be brought again, but the
said person had developed severe anxiety and
became paranoid. The Petitioner’s daughter
informed the concerned officials of the Institute
that it was not possible to bring the person to
the Institute premises again and filed the
present petition. The issue raised was whether
the certifying authority can insist that the person
for whom the certificate of disability is sought
should come to the premises of the institution
for the purpose of assessment despite their

inability to do the same.

The HC stated that persons with disabilities are
entitled to rights guaranteed under Article 21 of
the Constitution of India and should be able to
obtain a certificate of disability under Section 58
of the RPwD Act, 2016 without any hassle or
difficulty. The appropriate government must

ensure that persons with disabilities enjoy the

of every person
with disability.
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right to equality, life with dignity, and respect for
their integrity equally with others, as per
Section 3(1) of the RPwD Act, 2016. The health
infrastructure should be malleable enough to
address the needs of every individual and since
the person with intellectual disability was
already assessed once, the need for him to be
produced before the Institute is arbitrary.
Hence, the Institute was directed to issue the
Disability Certificate to the person with

intellectual disability.
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68.

2022,
Madras HC,

Division Bench

RPwD
2016:
Section 2, 3, 29
and 40

Act,

K.R. Raja v. State of Tamil Nadu & Ors., 2022
SCC OnLine Mad 5473

The Petitioner, a person with locomotor
disability, filed a writ petition in the nature of
public interest litigation and sought a direction
to ensure accessibility of all tourist places in the
State of Tamil Nadu for persons with disabilities
in accordance with Section 29 of RPwD Act,
2016.

The issue in question was whether the lack of
safety measures and accessibility of tourist
places for persons with disabilities constitute

gross negligence on part of the government.

The HC observed that availability of accessible
physical environment, transportation,
information and communications, and other
facilities and services available to the general

public tourism are integral for equal

Right to access

tourist places..

Recreational
Activities,
Accessibility,
Travel,
Reasonable

Accommodation.
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participation of persons with disabilities in
recreation and cultural life. The HC directed the
government to devise a program in consultation
with expert bodies to make tourist destinations
in Tamil Nadu accessible for persons with
disabilities in accordance with the standards of
accessibility as provided under Section 40,
RPwD Act, 2016 and other applicable
guidelines, and to prepare and publish a travel

guide of accessible tourist destinations.
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69. | 2022, RPwD Act, 2016 | P. Ramkumar v. State of Tamil Nadu & Ors., e Rightto Accessibility,
Madras HC, 2022 SCC OnLine Mad 4947 enjoyment of Braille,
Division Bench | Section 2(h), 3, cultural life and | Literature,

29 and 16 - 18 | The Petitioner, a person with 100% visual inclusive Culture,
disability sought issuance of a writ of education Education.
mandamus to the Respondents directing them
to bring out a Braille version of Thirukkural in
Tamil and English languages. The Petitioner « Right to receive
argued that this would enable persons with information in
visual disability to read, recite, and enjoy accessible
Thirukkural on their own. The Petitioner argued formats to
that the lack of Braille versions of Thirukkural ensure equal
hindered cultural development and educational access to
opportunities for persons with disability and educational
consequently their right to participate fully in materials.
society on an equal basis with others. The
Respondents argued that such books were
already available in the market.

The HC observed that while the relief sought by
the Petitioner had been meted out by the
220
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Respondents, the non-dissemination of
Thirukkural in accessible formats impaired the
enjoyment of cultural life and inclusive
education of the persons with visual disability,
on an equal footing with others, which
amounted to discrimination and denial of
reasonable accommodation to them. The HC
also stated that the Petitioner was at liberty to
approach the Central Institute of Classical
Tamil for receiving the braille version of
Thirukkural and other texts free of cost, as per

the procedure laid down therein.
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70.

2016,
Madras HC,

Division Bench

PwD Act, 1995:
Section 2(t) and

2(i)

C. Kathiravan v. The District Collector
Collectorate Complex, Virudhunagar & Anr.,
2016 SCC OnLine Mad 17501

The Petitioner, a person with hearing disability
of 75% to 100%, sought a direction to the
Respondents to issue him a ‘National Identity
Card for Differently Abled Persons’. He had
made a representation in 2015, but the card
was not issued. The questions raised were
whether the Petitioner was entitled to issuance

of the said identity card.

The HC noted that a person with not less than
40% disability, as certified by a Medical
Authority, is eligible for a National Identity Card
under the PwD Act, 1995. The District
Differently Abled Welfare Officer confirmed that
special camps are being organised for
identification of persons with disability, and

cards for the same are issued. The State

Right to avail
benefits under
welfare
schemes.

Duty of state to
raise awareness
about rights and
welfare

measures.

National Identity
Card, District
Differently Abled
Welfare Officer,
Disability Card,
Awareness,
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Measures.
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Commissioner was directed to issue necessary
directions to all hospitals in coordination with
the Director of Public Health/ Director of
Medical Services to ensure that concerned
Medical Boards can issue Disability Certificates
and make necessary recommendations for the
issuance of the Cards to persons with
disabilities. The HC directed the authority to
issue the National Identity Card for Differently
Abled Persons to the Petitioner if the conditions
for issuance of the card were satisfied.
Additionally, the District Collectors were
directed to increase efforts towards public
awareness of issuance of National Identity
Cards for persons with disabilities by way of
ads, news items, circulate pamphlets, and affix

posters at important places to create.
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71.

2014,
Madras HC,

Division Bench

PwD Act, 1995:
Section NA

C. Muthurani v. State of Tamil Nadu & Ors.,
2014 SCC OnLine Mad 12764

Petitioner sought issuance of a writ to enforce
the relevant provisions of the PwD Act, 1995,
and the Rules framed thereunder for ensuring
the safety and well-being of persons with
intellectual disability who were residents in
governmental and other institutions in Tamil
Nadu. The case of the Petitioner, the District
President of All India Democratic Women’s
Association of Madurai argued that as per news
reports some female residents had been
sexually abused by employees, and many
residents had died under suspicious
circumstances. The Petitioner apprehended
that some residents might have been exploited

and involved in organ trading.

The Respondent Trust argued that it had

obtained a necessary licence under the

Right to safety,
security and
well-being of
persons with
intellectual
disability housed
in governmental
organisations
and other

institutions.

Sexual Abuse,
Intellectual
disability, Safety,

Dignity, Licence.
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relevant provisions of the PwD Act, 1995 and
Rules framed thereunder. Periodical
inspections were being conducted as per the
relevant provisions of law and that the home
was being run in accordance with the Tamil
Nadu Person with Disability Rules, 2002. It was
also submitted that allegations against staff
members would be taken up in accordance with

established law procedures.

The HC directed Akshya Trust to submit
monthly reports to the third Respondent
regarding the inmates of the Home. Information
relating to persons taken as inmates was also
directed to be furnished to the nearest police
station before admission along with furnishing
of identity of persons and further details to the

police station if possible.
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72.

2019 Manipur
HC,

Division Bench

RPwD Act,
2016:
Section 2(r),

2(zc) and 32

State of Manipur & Anr. v. Yaiphaba
Laiphrakpam & Ors., 2019 SCC OnLine Mani
162

The Respondent/Writ Petitioner, a person
affected with a locomotor disability, filed a writ
to direct the Appellants to consider his case for
admission to the MBBS course under the State
quota. The Respondent obtained 196 marks in
the entrance examination, well above the cut-
off marks specified for candidates under the

persons with disability category.

The Respondent/Writ Petitioner relied on
Regulations 4 and 5 of the Medical Council of
India Regulations on Graduate Medical
Education, 1997, as amended, and the RPwD
Act, 2016, to contend the candidature, which
was accepted by the learned Single Judge. The
Single Judge found that the disability of the

Respondent is defined under Section 2(r) read

Right to
reservation in
terms of national
legislation and
rules framed
thereunder and
not arbitrary
denial of
admission in
educational

institutes.

Education,
Reservation,
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with 2(zc) of the RPwD Act, 2016. The appeal

challenged this order.

The State relied on the Manipur MBBS/BDS
Entrance Examination (Selection of Candidates
for Nomination) Rules, 2004, as amended in
2014, and Chapter-Il Rule 19 clause (iv), which
reserved 3% of the total seats for persons with
locomotor disorder/disability of lower limb
between 50% to 70%.

The issues before the Court were whether the
Rules 2004 framed by the State of Manipur
were in consonance with the RPwD Act, 2016
and whether the Respondent/Writ Petitioner
was entitled to be admitted to MBBS course

under the persons with disability category.

The HC observed that the eligibility criteria for
persons with locomotor disability should be in
accordance with the RPwD Act, 2016 and be
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incorporated by the Medical Council of India in
its regulations. The HC further held that the
reliance placed by the Respondents on the
2004 rules had no legal basis. The conduct of
selection/nomination of candidates for
admission to MBBS/BDS course by the State
Government in terms of its old rules which were
contrary to the Regulations, 1997, as amended,
was held to be highly unreasonable and unfair.
The HC held the Respondent/Writ Petitioner
entitled to be considered for selection under the
persons with disability category in terms of the
RPwD Act, 2016 and MCI Regulations.
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73.

2021 Manipur
HC,
Single Judge

Bench

RPwD Act, 2016

Section 34

Thokchom Nidhubon Singh v. State of
Manipur & Ors., 2021 SCC OnLine Mani 181

The Petitioner, a person with visual disability,
applied for the position of a lecturer in Manipuri
pursuant to a Notification inviting applications
for appointment of lecturers on contract basis.
The Notification stated that reservation in terms
of the RPwD Act, 2016 which requires that at
least 4% of the total number of vacancies in the
cadre strength in every government
establishment be filled by persons with
benchmark disabilities, and that 1% of this
should be reserved for persons with benchmark
disabilities belonging to the category of

‘persons with blindness or low vision’.

The Petitioner appeared for the written test and
was recommended for appearing in the
interview. However, when the final selection list

was notified, only 13 candidates with disability

Right to
reservation
proportional to
the percentage
of vacancies
reserved for
each
subcategory of
persons with

disability.

Employment,
Reservation,
Subcategories in
Persons with
Disability Quota.
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were found to have been recommended for 688
seats and out of them only two candidates
belonging to the category of persons with visual
disability were recommended, whereas the
State Government was required to recommend
six candidates. There were 100 posts for
Manipuri lecturers out of which three seats
were reserved for persons with disability, one
seat each for each sub-category. The Petitioner
challenged the recommendation contending
that they were not proportional to the
subcategories of persons with disability. Out of
the three candidates selected within the
persons with disability category, two were
within persons with locomotor disability and
none from the category of persons with visual
disability which was violative of the office
memorandum (OM) dated 11.11.2009 issued
by the Department of Personnel &
Administrative Reforms (Personnel Division),

Government of Manupur. The Respondents
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argued citing an OM dated 15.01.2018 but the

same was not in operation till 2020.

The HC found that the OM dated 11.11.2009
provided that one candidate must have been
selected from each sub-category within persons
with disability category and since this had not
been done by the State, the Petitioner was

entitled to be considered for appointment.
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74.

2021, Patna
HC, Division

Bench

RPwD Act, 2016
: Section 25

Amit Kumar Agarwal & Ors. v. Union of India
& Ors., 2021 SCC OnLine Pat 2777

Petitioners were all individuals directly or
indirectly affected by Thalassemia. They
approached the HC with the grievance that the
condition of patients affected by Thalassemia in
Bihar had become critical due to a shortage of
blood and a lack of arrangements for proper
treatment during Covid-19 pandemic. They
contended that of Bihar’s 38 districts,
Thalassemia treatment facilities and blood
banks were available in all the districts except

Sheohar and Supaul.

The issues before the HC were whether the
State was under an obligation to make
available all facilities, including blood, to
patients affected by thalassemia, whether the
refusal of blood on account of unavailability was

a ground available to the State and whether the

Right to health
including access
to gender-
sensitive health
services
including health-
related

rehabilitation.
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State was obligated to pay compensation to the
families of the patients affected by thalassemia
who died due to the non-availability of adequate

medical facilities.

The HC noted that the Right to Health is a
fundamental right, and the State is under an
obligation to make available all facilities,
including blood, to patients affected from the
disability of Thalassemia. The HC also cited
Article 5 of the UNCRPD which prohibits
discrimination on the basis of disability and
mandates that States take all appropriate
measures to ensure access to health services
that are gender-sensitive, including health-
related rehabilitation. The HC ordered the
institution of a committee to prepare a report to
be submitted to the State and directed the State
to ensure proper care for all those living with
Thalassemia and for vulnerable groups as

whole, and exploring the possibility of
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appointing a nodal officer per district for

ensuring the same.
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75.

2016, Punjab &
Haryana HC,

Division Bench

PwD Act, 1995 :
Section 33

State of Punjab & Ors. v. Paramijit Singh,
2016 SCC OnLine P&H 1814

The Respondent/Writ Petitioner was a person
affected by locomotor disability who sought
retention in service beyond the age of 58 years
in accordance with the instructions of the State
Government dated 16.2.1996. He obtained a
favourable order from the Single Judge, against

which the State was in appeal.

The issue before the HC pertained to extension
in service beyond the age of superannuation for
persons with disability after availing the benefits
of retirement. The Appellants contended that
the Respondent/Writ Petitioner had failed to
apply for retention in service and had availed
the benefits of retirement which precluded him
from claiming the benefits of the notification and

the extension in service.

Right to avail
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state schemes
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The HC held that the Notification and
judgments of the Court are in rem and do not
require every employee to make an application
for extension, but rather, it was mandatory for
the State to grant the extension without any
formal application. The HC also ruled that the
Respondent/Writ Petitioner was entitled to the
service benefits of two years under the
deeming fiction of law holding him to be in
service. The plea of the Appellants that the
Respondent/Writ Petitioner availed himself of
the retiral benefits and thus should be deprived
of extension in service was deemed to be
misplaced by the Court. The HC declined to
interfere with the judgement of the learned

Single Judge and dismissed the appeal.
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76.

2016,
Punjab &
Haryana HC,

Division Bench

PwD Act, 1995:
Section NA

Managing Director & Ors. v. Khariti Lal &
Ors., 2016 SCC OnLine P&H 18593

The Respondent was a person with disability to
the extent of 75% and was entitled to
consideration for extension in service beyond
the age of 58 in terms of government
instructions. Despite serving the Appellants till
the age of 58, the Respondent was denied
further extension based on a letter from the
District Manager who falsely claimed the
Respondent was incapable of performing his
duties. The Managing Director accepted this
claim without considering the Respondent's
previous record of efficiency. The HC
concluded that the learned Single Judge was

correct in accepting the Respondent's claim.

The HC directed the Appellants to release all
consequential benefits, including arrears of pay

to the legal heirs of the Respondent, to be paid
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from the date of his death and all terminal

benefits for which he is entitled under the law.
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77.

2019,
Punjab &
Haryana HC,

Division Bench

PwD Act, 1995 :
Section 2(t), 32
and 33

Poonam Manchanda v. Union of India &
Ors., 2019 SCC OnLine P&H 2710

The Petitioner was a person with disability and
her disability certificate stated that her disability
was to the extent of 70% because of post-polio
residual palsy of both lower limbs. The
Petitioner during her appointment as Assistant
Accounts Officer, or after her promotion to the
post of Accounts Officer did not claim
reservation under persons with disability
category but requested such reservation for
promotion for the post of Senior Accounts
Officer (SAO - Group A). The Petitioner was
informed via an order that reservations for
persons with disabilities were not provided for
promotion in this scale of posts. The Petitioner
challenged the order stating that it deprived
persons with disability the statutory benefit of
reservation under the PwD Act, 1995 with

respect to Group A and Group B posts.

Right to get
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irrespective of
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The HC stated that Section 33 of the PwD Act,
1995 mandated the appropriate Government to
reserve not less than 3% of identified posts in
favour of persons with disabilities. A joint
reading of Sections 32 and 33 of the PwD Act,
1995 brought forth a fine and designed balance
between the requirements of administration and
the imperative to provide greater opportunities
to persons with disability. Once a post was
identified, it meant that a person with disability
was fully capable of discharging the functions
associated with the identified post. Once found
to be capable, reservation under Section 33 of
the PwD Act, 1995 to an extent of not less than
3% ought to have been provided. Once the post
was identified, it ought to have been reserved
for persons with disability irrespective of the
mode of recruitment adopted by the State for
filling up the said post. Therefore, the impugned

memoranda deprived the Petitioner of the
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statutory benefit of reservation under the PwD
Act, 1995 with respect to Group A and Group B
posts and the Respondents were directed to
consider Petitioner’s case for promotion under

the 3% reservation for persons with disability.
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78.

2015, Punjab &
Haryana HC,
Single Judge

Bench

PwD Act, 1995 :
Section 47, 62

Punjab National Bank v. Commissioner,
Persons with Disabilities & Anr., 2015 SCC
OnLine P&H 13436

The Petitioner (Bank) challenged an order from
the Commissioner, Persons with Disabilities,
Social Justice and Empowerment
(Commissioner), directing the Petitioner (Bank)
to make payment of salary to an employee who
was a person with disability, affected by an
injury while in service of the Petitioner. The
Petitioner argued that the benefit of Section 47
of the PwD Act, 1995 could only be granted to
employees whose disabilities were caused

during the course of their duties.

The HC rejected this argument, stating that the
legislature used the word 'during service' and
the beneficial legislation could not be
restrictively interpreted to say that the word

‘service’ meant duties. The HC also rejected

Right to get
salary for
periods of
employment
where such
period of
employment
would mean
“during service”
and not be
restricted to only

“duties”.
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the argument that the Commissioner did not
have the power to pass such an order, citing
Section 62 and Rule 42 of the PwD Act, 1995.
The HC dismissed the petition.
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79.

2020,
Rajasthan HC,
Single Judge

Bench

RPwD Act, 2016
Section 3(3)
and 4;

PwD Act, 1995 :
2(t),
2(r) and 2(s);

Section

PwD Rules,
2011 : Rule 35
and 36

Rekha Meena v. State of Rajasthan & Ors.,
2020 SCC OnLine Raj 1946

The Petitioner applied for the post of Nurse
Grade-Il in the TSP area under the category of
TSP-ST (Female), without claiming any
reservation under the category - Persons with
Disabilities. When the Petitioner appeared for
documents verification, the Respondents
conducted her medical examination. Thereafter,
her name was not included in the provisional
select list, despite having secured 50.825
marks, whereas the cut-off for her category
[TSP-ST (Female)] was 49.709 marks.
Respondents rejected her candidature citing
the following reason: “Out of other PH

category”.

The Petitioner contended that since she had
applied without claiming any reservation as a

Person with Disability, hence, her right of being

Right to non-
discrimination
due to disability
less than 40%,
including denial

of appointment.
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considered as a TSP-ST (Female) candidate
could not be denied. It was further argued that
the Respondents could not take into
consideration the Petitioner's disability, which
too is to the extent of 24% (less than 40%) in

one arm (hand) to non-suit her.

The Respondent argued that the post of Nurse
Grade-11 had been earmarked or identified for
persons with locomotor disability - OL (One
Leg) and as such a person with that disability
alone, was suitable or fit for appointment. And
not the

Petitioner, who had 24% disability in one arm.

The HC held that the Respondents were not
justified in subjecting the Petitioner to medical
examination, as she had not applied under
persons with disability category. The HC also
held that the Petitioner, having 24% disability in

one arm, could not be treated as a person with
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disability or a person with benchmark disability.
It was declared by the HC that a person with
physical disability (more or less than 40%)
could not be denied appointment in case
he/she did not claim reservation available to
persons with disability, and the appointment
could be subservient on the production of
certificate of fitness of Medical Officer. The
Respondents were directed to issue an
appointment order to the Petitioner after her
credential in relation to educational qualification
(ignoring her physical disability) were found in
order and the Petitioner was directed to
produce a certificate of fitness issued by a

competent Medical Authority.
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80.

2016,
Rajasthan HC,
Single Judge

Bench

PwD Act, 1995 :
Section 33;

PwD Rules,
2011 : Rule 36
and 37

Dr. Vandana Yadav v. Jai Narayan Vyas
University, Jodhpur & Anr., 2016 SCC
OnLine Raj 138

The Petitioner, a candidate with 60% disability,
was denied appointment to the post of
Assistant Professor in the Department of
Business Administration/Business
Management. The Petitioner filed a complaint
before the Commissioner for Persons with
Disabilities, Social Justice and Empowerment
Department, Jaipur, and the Commissioner
concluded that the university had not followed
Section 33 of the PwD Act, 1995, and Rules 36
and 37 of the PwD Rules, 2011. The Petitioner
through the writ petition sought a direction for
implementation of the Commissioner’s order
and challenged the order that denied her

appointment.

Right to get
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through
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The Respondent contended that the Petitioner
could not be offered an appointment as she

was not found suitable for the post.

The HC noted that once there is an order of the
Commissioner under the PwD Act, 1995, the
Respondent had two options, either to offer her
appointment or to challenge the said order in
appeal. Since no appeal had been preferred till
that date, the Respondents were bound to
comply with the directions given by the
Commissioner. The HC also noted that there
were still vacancies in the stream of Business
Management/Business Administration, so no
one else would be affected and hence there
was no reason to deny the Petitioner's
appointment. The HC allowed the writ petition
and directed the Respondents to comply with
the directions issued by the Commissioner
within a period of one month from the date of

receipt of the certified copy of the HC's order.
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81.

2016,
Rajasthan HC,
Single Judge

Bench

PwD Act, 1995 :
Section 43

Naresh Kumar Sewak v. Rajasthan Housing
Board, Dungarpur, 2016 SCC OnLine Raj
970

The Respondent-Housing Board launched a
scheme called the Shivaji Nagar Housing
Scheme, 2014, which reserved 3% of the
houses for persons with disability, sub-
categorised as G-9A, G-9B, and G-9C, with 1%
each for persons who with vision disability,
persons with disability and non-verbal persons
respectively. When the draw of lots was
conducted, no house was allotted to the G-9

category.

The Respondents contended that no house
could be allotted on account of the quota being

only 0.24 percent.

The HC held that the inaction of the

Respondent in not conducting the draw of lot

Right to non-

discrimination.
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Reservation,
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for allotment of the house to the persons with
disability was illegal and arbitrary. The HC
directed the Respondent-Rajasthan Housing
Board to conduct the draw of lot for allotment of
one house under the Shivaji Nagar Housing
Scheme, 2014, at Dungarpur, to the persons
with disability and issue the allotment letter in

favour of the successful applicant.
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82.

2016,
Rajasthan HC,
Single Judge

Bench

PwD Act, 1995:

Section 2

Naresh Kumar v. State & Anr., 2016 SCC
OnLine Raj 1118

The Petitioner filed a writ petition seeking
directions to the Respondents to consider her
case for appointment to the post of
Homoeopathic Doctor, pursuant to an
advertisement, in the category of SC/persons
with physical disability. Despite having a
certificate showing a 40% permanent disability
due to Kyphoscoliosis, the Petitioner was not
considered in the category of persons with
disability on account of the fact that the post of
Homoeopathic Doctor was reserved for a
person with disability who has a disability of

"either one leg or both legs".

The HC held that as per the definition of
locomotor disability under Section 2(o) of PwD
Act, 1995, any disability of the bones, joints, or

muscles that leads to substantial restriction of

Right to non-
discrimination on
the basis of
disability. Act,
1995.
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Non-
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movement of the limbs would be covered under
the PwD Act, 1995. The Petitioner's case to be
considered for appointment in the category of
SC/persons with physical disability, according
to merit, based on the certificate issued by the
Medical Board, recognizing the Petitioner's

permanent locomotor disability.
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83.

2015,
Rajasthan HC,

Division Bench

PwD Act, 1995:
Section NA

Dharm Pal Yadav v. University of Rajasthan
& Anr., 2015 SCC OnLine Raj 12032

The Appellant-Petitioner had applied for the
post of Assistant Professor for the subject
‘Accountancy and Business Statistics’ (ABST)
in the OBC, persons with disability category.
However, his candidature was rejected, and his
writ petition against this was dismissed by the
Single Judge on the ground that candidates
with physical disability had to be treated as a
separate category and could not be considered
in any particular category of SC/ST/OBC, which
was also the contention of the Respondent

university.

The HC observed that horizontal reservations
for persons with disability cut across vertical
reservations for SC/ST and OBC categories.
The horizontal reservation for candidates with

disability could not be shown in any one of the

Right to
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categories of social reservations, as they were

separate categories.

The advertisement published by the University
of Rajasthan, Jaipur, clearly provided for
horizontal reservations for candidates who are
persons with disabilities to be adjusted in the
vertical reservations for SC/ST and OBC. The
HC found that the judgement of the Single
Judge was based on wrong principles of
reservations and set it aside. It also directed the
Respondent University to consider and give
appointment to the Appellant to the post of
Assistant Professor against one vacancy
reserved for candidates who are persons with

disability in OBC category.
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84.

2022,
Telangana HC,

Division Bench

RPwD Act, 2016
: Section 2(s),
2(c), 2(t), 3, 33
and 34;

PwD Act, 1995 :
Section NA

Sanjeeva Reddy v. State of Telangana &
Ors., 2022 SCC OnLine TS 2928

The Appellant, a person with orthopaedic
disability since birth due to post-polio paralysis
to the extent of 57%, had filed a related writ
petition to the Single Judge in the HC
challenging the minimum qualifying marks
prescribed for him as a person with disability.
The Appellant was deemed to be from ‘Open
Category’ and had failed to secure the
minimum 40% qualifying marks. The Appellant
submitted that his cut-off as a person with
disability should be at par with candidates
belonging to SC and SC categories at 30% and
therefore filed a writ petition before the Single
Judge of the HC. The Single Judge of the HC
held that it was not open to the Appellant to
demand changes in the minimum qualifying
marks for him as a person with disability and

disagreed with the contention that the cut-off
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marks for both disability and SC/ST categories
should be at par with each other. The Appellant
thus filed an appeal before the Division Bench
of the HC.

The Division Bench of the HC held that not
providing minimum qualifying marks for
persons with disabilities to be at par with SC/ST
candidates was wholly untenable which was an
aspect not considered by the Single Judge
before. Furthermore, the HC held that limiting
reservation for persons with disabilities to only
two vacancies out of 151 notified vacancies,
was contrary to the mandate of Section 34 of
the RPwD Act, 2016. The HC set aside the
order of the Single Judge and directed the
Respondents to make the cut-off mark for
persons with disability to be at par with the cut
off for SC/ST categories, i.e., 30%.
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85.

2020,
Telangana HC,
Single Judge

Bench

PwD Act, 1995 :
Section 2 and
47;

MH Act, 2017 :
Section 3(5);

MH Act, 1987 :
Section 24 and
25

R. Sampath v. Union of India & Ors., 2020
SCC OnLine TS 3368

The Petitioner who was working as a constable
in Central Industrial Security Force was placed
under suspension and later was compulsorily
retired from service with full pensionary benefits
on the allegation of assaulting a commander.
The Petitioner challenged the order of
compulsory retirement citing health reasons,
particularly Bipolar Mood Disorder for which he
was undergoing treatment at that time, and
denial of reasonable opportunity during the
disciplinary proceedings. Petitioner also placed
reliance on Section 47 of the PwD Act, 1995 to
submit that a person affected by a disability
could not be visited with punishment and, thus
the action was violative of the law.

The Respondent argued that the Petitioner's
conduct had been poor throughout his service

and that he had been in the habit of quarrelling
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with higher officials and co-employees while on

duty.

The HC found that the order of compulsory
retirement violated the PwD Act, 1995 and the
MH Act, 2017 since a person affected by an
intellectual disability could not be said to be
competent to participate in domestic enquiry,
which is structured on the lines of criminal trial
and effectively defend himself. Therefore, the
HC found the order of compulsory retirement
unsustainable and set it aside. The matter was
remitted to the disciplinary authority with the
direction to reinstate the Petitioner and refer
him to Medical Board for assessment and
thereafter, take all further steps as required by

law.
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86.

2017,
Telangana HC,
Single Judge

Bench

RPwD Act,
2016: Section 3
and 20

PwD Act, 1995:
Section NA

K. Srinivasa Rao v. APSRTC & Anr., 2017
SCC OnLine Hyd 615

The Petitioner, a person with disability, was
rejected for employment under the ‘Bread
Winner Scheme’ for the post of Conductor and
Driver due to his physical disability. The
Petitioner argued that the Respondent’s
rejection of Petitioner’s claim for employment
on grounds of unsuitability for the posts due to
100% physical disability is discriminatory and

violative of his rights.

The HC held that discrimination against any

person based on disability was a violation of

their inherent dignity, honour, and self-esteem.

The HC directed the State to consider the

Petitioner's claim for employment and provide
suitable employment under the Bread Winner
Scheme or any other scheme for persons with

disability according to their suitability and

Right to be
provided suitable

employment.
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eligibility to any posts other than the posts of
Driver, Conductr, Shramik and Constable. The
HC cited the RPwD Act, 2016, which prohibits
discrimination on the ground of disability unless
the concerned authority showed that the act or
omission was a proportionate means of
achieving a legitimate aim. The writ petitions

were allowed.
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87.

2016,
Telangana HC,
Single Judge

Bench

PwD Act, 1995:
Section 2(t), 33,
38 and 47

M. Venkateswarlu v. Andhra Pradesh State
Road Transport Corporation & Ors., 2016
SCC OnLine Hyd 13

The Petitioners, who were drivers with the
Respondent were declared medically unfit to
continue to work as drivers due to low vision
disability acquired in the course of employment.
They were, however, certified fit for alternative
employment. They approached the Court and
claimed protection under Section 47 of the PwD
Act, 1995.

The Respondents argued that their ailments
were not covered by the definition of ‘disability’
in Section 2 of the PwD Act, 1995.

HC held that the Petitioners were entitled to
protection under Section 47 of the PwD Act,
1995, pay and allowances for the period they
were put off duty. The HC stated that a person

who acquired disability while in employment
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and was consequently declared unfit to work as
a driver but capable of doing any other job with
equal competence could not be denied the right
to work with dignity, honour, and self-respect.
The HC ordered the Respondents to provide
alternative job or keep the Petitioners in a
supernumerary post until a suitable post is
available or until they attain the age of
superannuation, whichever is earlier, and pay
them pay and allowances of the post of drivers

until they attain the age of superannuation.
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88.

2022,
Tripura HC,

Division Bench

RPwD Act, 2016
: Section 3(5)

Pratibandi Punarvas Samiti & Anr. v. State
of Tripura & Ors., 2022 SCC OnLine Tri 650

The Petitioner challenged an advertisement
issued by the Tripura Public Service
Commission (TPSC) that did not mention any
reservation for persons with disability. The
Petitioner argued that it was the duty of the
State of Tripura and the TPSC to ensure
reservation of posts for persons with disabilities
as required under the RPwD Act, 2016,
especially Section 3(5)I, to take necessary
steps to ensure reasonable accommodation for
persons with disabilities, and the Tripura
Scheduled Castes and Scheduled Tribes
Reservation Act, 1991.

The Respondents contended that there was no
post reserved for the category of persons with
disability, and therefore, no reservation for
persons with physical disability was mentioned

in the advertisement. The State also mentioned

Right to
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that 144 medical officers had already been
appointed by the State pursuant to the
advertisement issued by the TPSC.

The issue was whether the TPSC and the State
of Tripura failed to ensure reservation of posts

for persons with disabilities as required by law.

The HC did not interfere with the 144 medical
officers who were already appointed by the
State through the advertisement issued by the
TPSC. Instead, the TPSC was directed to
follow the reservation policy in the future,
including the 20 posts that remained unfilled
and for any others that would be notified by the
State for persons with disability candidates,

including provisions for relaxation of age.
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89.

2022, Tripura
HC,
Single Judge

Bench

RPwD Act, 2016
: Section 2(s),

2(r) and 2(c)

PwD Act, 1995:
Section 2(t), 2(i)
and 47;

Bijoy Kumar Hrangkhawl v. Tripura State
Electricity Corporation Limited (TSECL) &
Ors., 2022 SCC OnLine Tri 547

The Petitioner was affected by disability after
an accident while discharging his duties. The
Petitioner was unable to attend his duties due
to the disability. The Respondents claimed that
they paid the Petitioner's salary until
16.03.2020. However, the Petitioner was not
paid his salary and allowances after 16.03.2020
despite being willing to work despite his
disability. The Respondents treated his
absence as unauthorised and did not accept his
joining report or leave application on the pretext
that he did not report to the joining authority in

person.

The issue was whether the Petitioner's services
were terminated or reduced in rank due to his

disability, and if he is entitled to protection
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in the event
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under Section 47 of the PwD Act, 1995 or the
2016 RPwD Act.

Section 47 of the PwD Act, 1995 protects the
employment of employees who acquire a
disability during their service. The RPwD Act,
2016 recognizes more disabilities and provides
for special provisions for persons with

benchmark disability.

The HC directed that the State Respondents
must pay all the cumulative dues such as
salary, allowances, etc. and regularise his
service conditions by recalling the earlier order
passed treating his absence as unauthorised.
The HC also directed that the Petitioner should
be assigned either to his previous duties if he
was able to perform them, or the Respondents
were to pay all service benefits, including
promotion, until a suitable post was available

which he may be able to discharge or he
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reached the age of superannuation. The
Respondents were directed to provide a
suitable environment and reasonable
accommodation. Finally, the HC directed the
Petitioner to appear before the Medical Board
of the State Government within seven days to
verify the extent of his disability in line with the
RPwD Act, 2016.
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90.

2022, Tripura
HC,
Single Judge

Bench

RPwD
2016:
2(r)

Act,

Section

Asit Chakraborty v. State of Tripura & Ors.,
2022 SCC OnLine Tri 606

The Petitioner, was transferred to Bishalgarh,
Sepahijala District but subsequently released
from the transfer. The Petitioner's wife had low
vision with 70% disability, and the State
Recognized Medical Board issued a Disability
Certificate in her favour. The General
Administration (P & T) Department’s
Memorandum dated 15.11.2021, exempted the
Petitioner from transfer as he was a caregiver

to his dependent wife.

The issue in question was whether the transfer
and subsequent release order issued against
the Petitioner was ought to be set aside and
quashed due to available exemption from
transfer under the Memorandum dated
15.11.2021, as he was a care-giver to his

dependent wife.
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The HC took into account the beneficial
reasoning of the state’s policy and found no
significant reason for the transfer. The HC set
aside and quashed the transfer and subsequent

release order issued against the Petitioner.
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91.

2020, Tripura
HC,
Single Judge

Bench

PwD Act, 1995 :
Section 32, 33,
36 and 38

Shishir Kanti Sarkar v. State of Tripura &
Ors., 2020 SCC OnLine Tri 361

The Petitioner had requested a direction to the
Respondents to appoint him to the post of
Personal Assistant, Grade-Il of the
Stenographer service on the carry forward
unfilled vacancy for candidates who are
persons with disability in Scheduled Caste (SC)
category. The Notification for filling up of four
vacancies reserved for SC candidates did not
contain the name of the Petitioner as no
recommendation was made for filling up of
vacancy for persons with physical disability in

SC category.

The Petitioner argued that the Respondents
made an error in carrying forward the vacancy
for a candidate who is a person with disability
when no suitable candidate from that category

was available even after the third attempt. It

Right to claim
reservation in
the Scheduled

Caste category.
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reservation,
Horizontal and
Vertical
Reservation, de-
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was contended that if no person with a disability
candidate was selected on the third attempt,
the vacancy should have been filled by any
other SC candidate. The Petitioner argued for
harmonious interpretation of Section 38 of the
PwD Act, 1995, and in case of conflict the

central legislation should have prevailed.

The Respondent-State argued that the vacancy
for a SC candidate with disability could only be
de-reserved after three failed attempts, and that
such de-reservation would have occurred only
in the subsequent recruitment process. It was
also stated that since the Petitioner’s score was
lower than the last recommended SC
candidate, he could not have been
recommended. The Respondent relied on a
Government order from 2010 which
emphasised on the need to not reduce the
percentage of reservation for persons with

disabilities, and a government order from 2001
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that clarified that unfilled vacancies for
candidates with disability would be carried

forward to the next recruitment year.

Section 36 of the PwD Act, 1995 prohibits the
de-reservation of the vacancy reserved for
candidates with a disability in the first
recruitment year, unless certain conditions are

met in the second year of recruitment.

The HC considered the following issues:
whether the reserved vacancy for persons with
disability candidates in the first year of
recruitment could be de-reserved in the second
year; whether Rule 13(6) of the SC/ST
Reservation Rules, 1992 ought to be read with
Section 36 the PwD Act, 1995; and whether the
Petitioner was justified in claiming de-
reservation of the vacancy of SC (persons with
disability).
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The HC held that the requirement of attempting
to fill the vacancy through interchanging
vacancies should have been read into the rule
and therefore, the Petitioner was justified in
claiming de-reservation of the SC (persons with
disability) vacancy, which was the fifth vacancy
for the SC category. The Respondents should
have filled this vacancy and the HC directed
them to appoint the Petitioner to the post of
Stenographer, Grade Il in Scheduled Caste
category from the date of other candidates’
appointments, and in the event of no existing
vacancy to appoint him immediately upon
availability of the next vacancy in the same

category.
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92.

2017,
Tripura HC,
Single Judge

Bench

Pwd Act, 1995
Section 32
and 33

Prabir Datta v. State of Tripura & Ors., 2017
SCC OnLine Tri 41

The Petitioner, an aspirant for recruitment to
Tripura Civil Service, Grade-Il, challenged the
Tripura Public Service Commission's
advertisement, which invited applications for
selection to Tripura Civil Service, Grade-Il and
Tripura Police Service, Grade-Il. The Petitioner,
a person with disability with low vision, argued
that the reservation rule could not be applied to
the posts or vacancies reserved for persons
with disability and if someone from SC & ST
category had been selected, and then the said
person would be adjusted against reserved
category post vertically. The issue up for
consideration before the Court was whether the
reservation rule can be applied to posts or
vacancies earmarked for persons with

disability.
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The Petitioner argued that Section 33 of the
PwD Act, 1995 prohibited the reservation rule
from applying to posts or vacancies for persons
with disability. An order from 2001 earmarked a
3% reservation for persons with disability. The
Petitioner argued that this was contradictory to
Sections 32 and 33 of the PwD Act, 1995 and
therefore could not stand the scrutiny of law

even if it was not specifically challenged.

The HC differentiated between vertical
reservations (for Scheduled Castes, Scheduled
Tribes, and other backward classes) and
horizontal reservations (for persons with
disability). The reservation for backward
classes is vertical, while that for persons with
disabilities and ex-servicemen is horizontal.
The HC held that Section 33 of the PwD Act,
1995 prohibits the reservation rule from
applying to posts or vacancies earmarked for

persons with disability. Additionally, the HC
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held that the reservation for backward classes
could not be applied to posts identified for
persons with disabilities before selection and
recruitment. The advertisement in question,
with regards to individuals with disabilities, did
not hold up to legal scrutiny and was therefore
deemed invalid. The HC directed the
Respondents to publish a new schedule that
would allow all eligible individuals with
disabilities to apply and take part in the

selection process.
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93.

2016, Tripura
HC,
Single Judge

Bench

PwD Act, 1995:
Section 47

Gouri Das v. State of Tripura & Ors., 2016
SCC OnLine Tri 301

The Petitioner had a locomotor disability of
75%. She was promoted to the post of Child
Development Project Officer and posted to
Gournagar by a 2011 order, but due to difficulty
in commuting from her place of residence at
Kumarghat to Gournagar, made repeated
requests for her transfer to Kumarghat. After
such requests not being considered, the
Petitioner surrendered the promotion and was
posted back as Junior Social Education
Organizer, Kumarghat. Later, despite meeting
the requirements for promotion to the post of
Supervisor, the Petitioner was not promoted.
The Petitioner contended that she was entitled
to the protections and benefits and that the
State had violated Section 47 of the PwD Act,
1995. The Petitioner prayed that the Court set

aside the original memo that demoted her and
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sought directions to the State to give her the
benefits of the promotion on the ground that the
original memo of demotion only occurred
because the State did not consider multiple
transfer requests made by her.

The Respondents argued that since the
Petitioner had already surrendered her
promotion and was reverted to her original post,
she could not claim the benefit of the original

promotion order from 2011.

The issues were whether the Petitioner was
entitled to promotion under the PwD Act, 1995,
whether the Respondents violated the
provisions of Section 47 of the PwD Act 1995,
and whether the Petitioner should have been

posted in a place of her choice.

The HC observed that Section 47 of the PwD
Act, 1995 prohibited employers from dismissing

or downgrading an employee who acquires a
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disability during their service, as was the case
of the Petitioner. The HC stated that since the
Petitioner approached the Court only after the
acceptance of the demotion order, she could
not claim that she should now be given benefits
of the promotion from 2011. The HC recognized
that despite being eligible for a promotion, the
Petitioner was not considered for the position of
Supervisor in 2012. The HC directed the
Respondents to promote the Petitioner in
accordance with her seniority, with
retrospective effect notionally. It further directed
that if a promotional post became available at a
location preferred by the Petitioner, she be

posted there to enable her to work comfortably.
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94.

2018,
Uttarakhand
HC, Division

Bench

MH Act, 2017:
2(g),
2(0), 2(s), 3(1),
3(2), 5, 14, 18,
20, 29, 30, 45,
65, 73, 86, 87,
95, 97, 100, 121
and 123

Section

Dr. Vijay Verma v. Union of India & Ors.,
2018 SCC OnLine Utt 519

The petition was filed for framing of a policy by
the State Government for ameliorating the
conditions of children with intellectual
disabilities by taking into consideration the
challenges faced by them

including the violation of their rights due to the
lack of policies, not registering them within six
months of their birth, not providing access to
basic mental healthcare services, subjecting
them to electro-seclusion or solitary
confinement, and allowing persons with
intellectual | disabilities to be abandoned and

left out on the streets.

The HC directed the State Government to
prepare a comprehensive policy for

rehabilitating children and persons with

Right to State
protection by
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intellectual disability, not subject any person
with such disabilities to electro-seclusion or
solitary confinement, register children with
intellectual disabilities within six months of birth,
and ensure that no person with mental and
intellectual disability is abandoned and left in

lurch on the streets.

Pathways to Access: Courts on Disability Rights
281

+-+ https://www.staffnews.in ¢-¢



Compilation of summaries of judgements delivered by High Courts in India

95.

2018,
Uttarakhand
HC, Division

Bench

RPwD Act, 2016
Sections 33
and 34;

PwD Act, 1995:
Section 32 and
33

Umesh Kumar Tripathi v. State of
Uttarakhand & Ors., 2018 SCC OnLine Utt
865

The Petitioner, who was affected by a physical
disability to the extent of 60%, claimed
reservation in promotion to the post of Regional
Manager. The impugned memoranda that
denied him the benefit of reservation were
declared illegal and inconsistent with the PwD
Act, 1995. The Petitioner contended that the
Office Memorandum that denied the benefit of
reservation to persons with disabilities in
promotion to Group A and B posts was against
the provisions of the RPwD Act, 2016, which
reserves one post for persons with benchmark
disabilities under clauses (a), (b), and (c) for

every one hundred posts.

The issue before the Court was whether

reservation in employment available to persons
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with disabilities extended to promotion to Group
‘A’ & ‘B’ as it did for promotion to Group ‘C’ and
‘D’ posts.

The HC held that reservation for persons with
disabilities was provided by a central legislation
and could not be denied solely on the ground
that service rules did not provide for such
reservation. Reservation for persons with
disabilities did not depend on the identification
of posts and that no distinction could be made
between Group A and B posts and Group C
and D posts regarding reservation for persons
with disabilities. The Court held that the
provisions of Section 32 of the PwD Act, 1995
were not intended to be used as a tool to deny
the benefits of Section 33 to persons with

disability in Groups A, B, C, and D posts.

The Respondent was directed to issue

necessary instructions regarding reservation in
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promotion to persons with disability in terms of
first proviso of Section 34 of the RPwD Act,
2016.
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96.

2017,
Uttarakhand
HC, Single
Judge Bench

PwD Act, 1995 :
Section 38 and
39

Balam Singh Adhikari v. State of
Uttarakhand & Ors., 2017 SCC OnLine Utt
253

The Petitioner, who had a 60% permanent
hearing disability and all qualifications required
for the post of Assistant Teacher - L.T Grade
(Science), was an applicant in the selection
process initiated by the Government of
Uttarakhand under the persons with disability
quota in the General category. He was
subsequently selected and appointed under
the persons with disability category and was
allotted a school. Subsequently his appointment
was cancelled on the ground that he was
relying upon a disability certificate, which was

obtained after the date of advertisement.

The Petitioner contended that he was entitled to
be considered under the category of persons

with disabilities as it was not a case where the

Right to not be
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physical disability itself occurred after the date
of the advertisement.

The Respondents contended that in the first
instance the candidature of the petitioner was
not even liable to be considered by the
selection committee, inasmuch as there was a
clear condition in the advertisement that any
incomplete application which is not properly
accompanying the documents, will be liable to

be rejected.

The HC ruled that the rejection of the
Petitioner's candidature was not justified, as he
had filed the medical certificate of his disability
and there was no doubt as to the factum of his
disability. The impugned order was quashed,
and the Additional Director was directed to
appoint the Petitioner on the post of Assistant
Teacher - L.T Grade (Science) as a person with
disability, if possible, at the earlier place of

posting, or at a suitable place considering his
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physical disability. The State Government was
directed to identify Government Departments
where persons with disability could be
employed, and adhere to Section 39 of the
PwD Act, 1995 which stated that educational
institutions must reserve 3% of the seats for

persons with disability.
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97.

2016,
Uttarakhand
HC, Division

Bench

PwD Act, 1995:
Section 32 and
33

Dr. Kamla Chanyal v. State of Uttarakhand &
Anr., 2016 SCC OnLine Utt 2496

The Petitioner, a person with disability,
challenged an office memorandum (OM) issued
by the Uttarakhand Government which denied
the benefit of reservation to persons with
physical disability for promotion to Group A & B
posts for the reason that these were to be filled
up by way of promotion and created an
arbitrary and illegal classification between
Group A & B posts vis-a-vis Group C & D posts
for the purpose of promotion under Section 33
of PwD Act, 1995.

The Court ruled that the impugned memoranda
were illegal and inconsistent with the PwD Act,
1995. The HC rejected the contention that the

provisions of Section 33 of the PwD Act, 1995,
should be implemented only after identification

of posts suitable for such appointment, under
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Section 32 thereof. The HC held that
reservation under Section 33 of the PwD Act,
1995 was not dependent on identification, and
the appropriate Government had a duty to
make appointments in the number of posts
reserved for the three categories mentioned in
Section 33 of the PwD Act, 1995 in respect of
persons affected by the disabilities spelt out

therein.
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98.

2016,
Uttarakhand
HC, Single
Judge Bench

PwD Act, 1955:
Section NA

Bhuwan Rauthan v. State of Uttarakhand &
Ors., 2016 SCC OnLine Utt 2461

The Petitioner was a person with 100% hearing
and speech impairment who had been working
as a Data Entry Operator with the Watershed
Management Department since 1996. In 2001,
the Petitioner's case was recommended for
absorption under the 3% quota reserved for
persons with disability, but nothing was done.
Other contractual or daily rated workers in the
Department filed a writ petition for
regularisation, which was granted by the Court,

but the Petitioner was not included.

The Petitioner filed a writ petition for
regularisation, but the Department objected,
stating that the Petitioner was not working
against the sanctioned post. There were two
regularisation rules in force in Uttarakhand, and

the Petitioner could be considered for a

Right to get
regularisation in

employment.
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Reservation
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vacancy equivalent to the one on which he had
worked. The Petitioner had worked in the
department for the last twenty years with
uninterrupted service and was a person with

disability.

The HC allowed the writ petition and ordered
the Department to regularise the Petitioner as it

has done for other employees.
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